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ABSTRACT 

This report supports amending the proposed Federal 
Trade Commission (FTC) Rule on Over-the Counter (OTC) Drug 
Advertising to insure better protection for children, illiterate 
populations, the deaf and the blind, from advertising on the 
air-waves. Several points are addressed: (1) the difficulties of 
combining the rule making schedules of the Food and Drug 
Administration (FDA) and the FTC'; (2) the nature of OTC advertising 
and labeling, particularly for large child audiences; (3) behavioral 
studies on techniques of television commercials; (U) ambiguous 
interpretations of FDA language on the part of those regulated; and 
(5) the vulnerabilities of the functionally illiterate., the deaf, and 
the blind. (DAG) 
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PRI'.FACH 

This tcsti.non)' is bcin^^ i^rescntod to tlie I'cdcral 
Tracle Commission a-: a result o I" funding provided by the 
M:ii;nu.son - Mos s Wa rrant >' - - Pede ra 1 Trade Comm i ss i on I min'ovcment 
Act (^^S-u37). The Counc i I . on. i:h i id ren , Nicdia ^'jnd 
Morchandis ing [CC: iM) first sought funds a year before 
ll:e over-the-counter (OTC) drug hea r i ng.s we re schedulea; we 
regret that this funding did not become availabie until 2 1/2 
weeks before the deadline for submission of, remarks. The 
time element precluded our identifying and p r epy i i ng i n,d i v i - 
dual witnesses, researching the total literature, and 
analyzing all the complicated interactions of tl^hc Federal 
Trade Commission and the Food and Drug Administration. IVe 
nonetheless submit these views in behalf of chiTdren and 
those with reading disabilities, these with hearing dis- 
abilities, and on occasion, the blind. This paper supplants 
the sur:Tiaries previousl}' submitted on February 3rd and 
•f-ebru,iry "th which were distributed to the interested parties 

im;nsT 

The Council on Children, Media and Merchandising 
enters tliese ^ roc codings to seek amendments to the proposed 
Trade Regulation Rule fTRRl on' Ove r- the- Counter Drug Adver- 
tising to en sure be 1 1 er protect i ons f c^^ c h i Idren , i .1 1 i te ra te 



Vcpulations, the deaf and the blind from advertising; on the 
airwave.^. We point out the difficulties of cor.ibining the 
rulemaking schedules of the Food and Drug Administration and- 
the Federal Trade Commission. We point out the differences 
between OTC drug labels and advertisements, and the language 
therein. We describe the nature of OTC drug advertising, and 
the audiences it affects. For drug advertising in front of 
large child audiences, we seek strong constraints, until 
research shows they are unaffected. 

We then address the techniques of television commer- 
cials, and the public's ignorance of the techniques; we cite 
behavioral studies which should be understood by the FTC as 
it seeks this rule, and recommend the FTC establish a panel 
to review how OTC drug messages will be perceived with FDA^s 
language, or with sponsor;^* alternate language. We point out., 
the grey areas where FTC's rule does not address, the qualifying 
adjectives and phrases which may greatly Influence the message' 
meaning. IVe stress the need for balance between advocacy, 
indications for use and warnings. We cite the FDA's panels' 
concern with such matters. We show how the sel f#^regulat ion 
codes misrepresent thci prjtections for children from drug 
• advert is ing . 



Wo rom.ind' the FTL! of past advertising excesses in 
the OTC dru:4 field, arid point out the need for precise, but 
well understood, advertising messages. We stress the vulner 
abilities of the functionally illiterate, the deaf and the 
blind. We seek audio and video messages of all critical 
aspects of. the -drug label's content. 

We ask for an interim. Rule to notif}' the luiblic that 
tiie dri|p products, their labels and their advertisements are 
undergoing meaningful change. We as several technic a 1 

changes in the Rule ^nd drafted in order that these special 
populations will be be tter .protected by the Rule. '" 
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INTRODUCTION M^D BACKGROUND 

My name is Robert Choate. I am Chairman of the 
Council on Children, Media and Merchandising. . It is incor- 
porated as a non-profit organization in the District of 
Columbia. The CouncM Members advise me on chi Id-. related 
i s sues wh ich ari s^. fvr:n time to t ime . 

I am not a pharmr-cist, doctor or lawyer. I am not 
a trained professional in :idvert'ising . My association with 
the advtrrtising of product s , part icularly those seen on tele- 
vision extends back .some eight years to the White House 
Conference on Food,, Nutrition and Health. As aTesult of 
initiating and serving thf> a senior staff member of tha'c 
oathering, I haVe come to understand sponsor, advertiser and 
broadcaster approaches to. selling goods and services over 
the air., I have become familiar with the. data of A. C. Nielsen 
Company, Arl^itron and Broadcast Advert isers Report. 

I have had extended exposure to the problems of the 
disaa.-antaged and under- educated in the Uni ted "States , having 
.initiated programs with^'such groups since 1958 in many parts 
-of the United States, narlicularly the Southwest. I have had 
' exposure to the., probl ems of Native Americans, the Spanish - sur * ^ 
named, and others whose^ trans lent life or economic cir-cumstan- 
ces leave their vocabulary and education- inadequate for full 

O 



pa r t "i c i pa t i on in our 'society, 1 hav;e cn j oyctr''suppor t from 
the President's Committee on Juvenile l.)e 1 i luiuene y , the 
or rice of liconoinic Oppor tiini t\' , the,l-Qrd Foundation, other 
fc^unda t i (Ml s and; a. number of l-ederal proi^rains and agencies, 
Th roi^;li repe:i t ed con-tact uith those with inadectuate educa- 
tion, 1 have come to sec the role that television plays in 
their Ir\"es, and in. the lives o i" their children. 

My ex'po su re to druj; issues Is mo re recent , In 19 71 I 
read t!\at t he . L) i recto r of TUA's l^iireau of Drugs, Dr, Iienry 
Simmons, estimated tliat 17,500 tons of as]iiria were consumed 
yearly/ in this countr)',- He questioned the role of adver- 
tising,— Ih-eoccupied with nutrition, [ put off analyzing 
this phenomenon until 1974 and 1975 when my Council on 
Ch i 1 dren , .Media and Merchandising was twice the beneficiary 
of grants from the- Drug Abuse Council, We studied who know . 
what about children \s attitudes towards drugs and drug selling 
I was a consultant to the House Communications Subcommittee 
in 11)75 as it ])repared for hearings on the subject of adver- 
tising har.ardous products in front of children via television. 
Through the Council I joined in the petition of Massachusetts 
■"Xt'toriK/>r^^r^^ s Bel lott i wherein he and 16 other 

State Attorneys General asked the Federal Communications 



Commission to set restraints on over-the-counter drug adver- 
tising prior to 9:00 p.m. The Council also participated in 
the staff hearings of the Federal Trade Commission andTederal 
Communications Commission on the, subject of licit and illicit 
drugs and their consideration by children. In the aboTve 
mentioned endeavors and in our long term 'advocacy of nutri- 
tion reforms, particularly food advertising, we have come to 
know many of the nation's top behavioral scientists who have 
studied children's responses to television. ' , 

At another level, the Council has had intimate in- 
volvement with FDA's ovcer-the-counter drug review efforts. 
Since January, 1975, we have appeared before some six OTC panels 
reminding the expert panelists that the reforms that they 

were advocating in both product ingredients and pi^oduct clau^^^ 

would hive an influence on advertising, since the 
sponsors themselves were taking the labels and their packages 
into the advertisements, particularly those on televis ion . 
In the discussion which ensued m those__panel meetings it 
was very apparent that most of the pa\iel^ members realized they 
had a responsibility to comment on the ability of advertising 
to dilute or corrupt their well-intentioned work on the labels 
of over-the-counter drugs. ."?^'oriJ of the panel reports- that 
have emerged or are emerging 'e e.vidence of the panelists' 
concern with advertising cf drugs. 
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More recently/, the Coun.cil has-been involved with the 
Fecleral Trcide Comnii .ssion in its J^romulga t ion' of the Trade 
Regulation Hul.p- on Food/Nutr i t/on Advertising. In an 



ej'fort to imfrrove that rule we interviewed innumerable behaviora 
Si;icntLSts on the^ s . j ec t ' o f ' tele vi s i on and children. We 
sought witnesses. We interrogated advert i sing , industry 
and expert nutr i tion 'witnesses-. We sponsored original .re- 
search. Some of^this -pertains to adults with communication" 
problems as well as children. 

Over the last four years we have" regularly petitioned 
the FTC and FCC to pay greater attention to advertising on 
television, par t icul ar ly ■ to vulnerable audiences. Through 
these moves we have some understanding of the law, and it^ 
limitations, in regard t-o protecting some of our most vul- 
nerable citisens. - 

i ■ ' 

FinalJ*)^, as a member of the National Advisory Committee 
to the Food and Drug Administration, I have come to under- 
stand the. .walls that separate Federal agencies, as well as 
the complications of FDA^s OTC drug reviews 

Over the years we have become sensitive to the problems 
of those with hearing impairments and sight impairments who 
nonetheless are affected by television. We have sought out 

9 ' - 
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experts in these areas and lu-ive asked those' with hearrng or 
sight impairments to speak for ' themselves , or. submit state- 
ments . 

Our constituency in thi s proceeding , therefore, in- 
cludes over 4.0 mill io,n children under the age of 12; 4 million 
adults who are functionally illiterate; 14 millj,on people with 
hearing impairments; and approximately 472,000 individuals 
with impaired eyesight, so impaired as to need help in reading 
a label even with glasses, according to the National Federation 
of the Blind. . „ 

THE FDA/FTC INTERFACE- - THE FDA 

Recommendation : The Federal Tracie Commission 

should recognize the different schedules of the , 

Food and Drug Administration and the FTC, and 

issue an. interim Rule, as part o£p^f this Rule 

to cope with the public *s need j?o^i«-ow over- 

the counter drugs are 'chaneina/ 

Since 1972, the Food and Drug Administration has been 
reviewing almost 500 , 000 over- the - counte^r drug products -^by 
various therapeutic categories to determine the safety aiu^ 
effectiveness of the 30 0- 500 ingredients that comprise tl:c 
products--^^ (A trial run earlier had shqwn perhaps 75 
percent were mislab.eled , inef f ectiv^e , or both.) The FDA, 

accord Lng to Dr . Sherwin Gardner , also haying the ■ 
legal responsibility to review labeling of these 
jDroducts, has asked various panels of national ly known. 
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mcdicil and health ex]^erts to review the' -cond i t ions under " 

which a r lie i\rpout i c "catege ry of OTC drugs is safe and e'ffec- 

tive.for the cond it ions., indi cated on the label* . Symptomatic 

relief as distinct -froin cures has heea stddicd. The reports 

that havL< emanated and will emanate from t he panel s^ o f experts 

become nooc.\uraphs outlinini; the ,substantive regulations por 

t he"»pro-pe-'r labeling o'f ever- the -counter,' drugs upon their 

adoption hy the Commissioner ot"^ the Food artd Drug Admlhistra- 

tion after appropriate public proceed ingsMiave taken place.^ 

These monographs set the bas i c s t anda rd by wh'ich the Pcftd aud,^ 

Drug Administration will regulate the bui-k c ' non-presor i pt ion 

"drugs in tlie United State.^ iin the future » / '( 

The monographs classify ^^ingredients ^ind^ c laims . int o * 

three categories, Categd'ry includes those ingredients and 

claims (;and re lated -condi t ions ,o f - use , such as dosage l^cvels ' 

and combinations of ingredients) .that* the panel concludes are 

general ly . recognized as safe and effective and not -^misbranded 

on the basis of existing data and information. Thesk recomnven- 

dations are 'embodied in a recommend.ed nwDnograph , 'i^Category IT 

^ y 

includes tnose ingredients and claims that th^ panel con- 
cludes are not generally so recognised. Category III in- 
cludes tnose ingre-dients and claims for whicn ^the panel 



"cone ludcs that /data .ai'C insuff icient to ^place them in either 
Catei;orv I or Catego-ry II ancl'"for which further test i'ng. is/." 

therefore required, i.e. , ■ ingredients ' and ciaims ' that the 

» ' ' ■* ' ^ • ■ 

panel concludes are .capable of, being generally recognized as > " 
safe and effective and not mis.branded if -further testing is 
performed. The -report which^ leads to the monograph contains 
a detailed explanation of the reasons for the paneT's' recommen- 
dati.ons. It also recommends a period' of time during which 
^products with ingredients' or claims in Category III -may con- / 
f inue tD be marketed pending the completion of further 
testing. Most reports contain detailed guidelines for such . 
testing. One product can have Category I, II and III .ingred- 
ierits of claims . ' . ^ 

The 17 different panels that are reviewing 26 cate- 
gories of OTC drugs for the FDA have a specific protocol 
for their work. The re.ports -that arc suggested by the expert 
panelists do not automatically become substantive regulations, 
but are subject to review^ and^ revision by the Commissioner 
of the Food and Drug Administration in a lengthy adminis- 
trative process. The rDAV3 process has already been under- 
way for- five years. We believe that the process- will not be 
concluded for another five years. The FDA has publislied 
five panel reports, ^the first- on administrative procedure, the 
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others covering some 13 major therapeutic categories and 
approximately . 30 pharmacological groups, but only two monographs 
have been finalized. It is very likely that the promulgation 
and processing of these latter two administrative stages may 
take as long as two or three years for each . therapeutic cate- 
gory. Further', because of the controversy th\t will ensue, 
one can expect the drug manufacturers to challenge at least 
some of the FDA monographs in court, and thus t^ieir real 
effectiveness may.be postponed' even longer. 

A timetable for final submission by panelists to the 
Commissioner of the Food and Drug Administration seems to 
be at this point as follows: 
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PMS STATUS REPORT 
OVER-THE-COUNTER (OTC) DRUG EVALUATION PROJECT 
ACCOIvIPLISHMENT OBJECTIVES 



Pcinel/Docunu'Ut: 

Antacids 

Ant imlcrol) lal I 

Internal Analgesics 

Cou^'.h, Coid, Allergy, 

Bronchodi later and Anti- 
asthmatic Produc tiJ 

Sedative, Sleep-Aids and 
S t ii.:ulan ts 

Topical Anal^^esic, Anti- 
rheuriat it: , Otic, Hnrn and 
Sinibiirn I'roducts 

Dentifrice and Dental 
Care A[;ents 

Laxa t i ve r; , An t id I rt r rlic a 1. , 
Km e t. i c and An t i e ni e t J c s 

Hemorr.ho i dal I'reduc ts 

Cont rarop t i ves and 

Other Vai^inal I'rcjdnct:; , 

Ophtlialmic- Products 

VI tami ns , Mi neralf^ 
'anrl li'.TM I i n i <: 

Oral Cav ^ t y I'ro.Mu: t .•; 

Ari J. I : ]':•:> J r.s' l 
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The extent of this work — from 10/76 to 10/8 1 -- in- 
dicates that even w 1 1 hou t c ons i Je r i ni; court challenges, the 
FDA review o 1' ovei' - the -conn te r drugs is an extended and 
c onip I i c a t ed Ofje I'a t i on . 

i'llh !-Ti: 

Sin^'e the l-ederal Tr-ade Comnrission has had 

responsibility for regulating over-the-counter drug adver- 
tising. It ha^ done so on a se 1 ec t i ve ba s L s , as certain 
dubious claims came to i)ublic attention. In the i)ast, 
advertising^ o 1' such [)roducts as Dean's IMlls, Hudson Vita- 
ninis and bister iue has led to some rules, some >consent 
decrees, and some incr'eased awai'eness in the OTC! drug indus- 
try as to the I'TC's perception o 1^ [ii'oijer drug j-jromotion. 
I'TC ' s inecemeal effort became obsolete, howcvc!', as I'DA 
[)ane lists s tarted,: to make the i r* categor i cal recommendat i ons . 
In fact, the TDA panellists' work decidint; what ingredients 
are ineffective and hence not appiuved I'or use in an OTC ^ 
[)roduct and the I DA ' s e\'aluation o erroneous claims malle 
many in the ITC aware, that, after the l-'UA review, advertise 
meats ['or I tie I'ii'st time could be judged i)n tlie basis of 
l'ed(M\a I I y reviewed /.cientific i'acts. Since; the products ai'e 

■ ■ ■ |.) 



14 



changing and' their labels ar? (•■.Hii^J-U-g , it is proper that 
advertisements now change to report proper usage, and reveal 
to rhe public that the changes are important. 

Having no particular expertise in pharmacology, the 
FTC decided to await the FDA panel monograph^, and act on the 
advertising aspects of them as they emerged. The FTC decided 
to split its approach into two efforts: One deals with all 
affirmative claims, and is the subject of this proceeding; 
the other will deal, monograph by monograph, in a series, of 
rulemakings, with the warnings and contraindications ti.. be 
required for each category of OTC drugs.' (The antacid mono- 
graph, now finalized, is the subject of present FTC Trade 
Regulation Rule on warnings.)- 

The- issue here, then, is to what degree the FDA's OTC 
monographs should control the" advertising of OTC drugs in 
print and on the air. Is label language the only language 
suitable for vc r t i'sement language? A major problem here is 
the timing of the FDA panels and their monographs, and the 
timi..ng of the l-TC and its dual rulemaking schedule. The 
catalyst here is the sponsors' use of the 1 abe 1 /pa'ckagc in 
advert i'Jiing of OTC drugs. In so doing sponsors have triggered 
joint i iivo 1 voiiicnt by l^oth FDA and FTC as the following section 
deni'Mist, rates . • • 
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THH PACKAGE - LABI.:L/ADVBRT1SE M 1:NT INTERF AgF: 

THE LABEL - 



The FDA^s Acting Commissioner, Dr. Sherwin Gardner, 

in his submission to the FTC in these, hear ings , has said: 

'"The labeling mus*: tell the consumer what the 
drug is for., how long. it may saf.cTy be taken, 
how much of it may safely be taken in a period 
of time, and the manner in which it must be used 
to obtain the desired therapeutic effect." 

He also. stated that:. 

"OTC labeling must provide information necessary 
to the safe and effective use of the product 'in 
such terms as to render them likely to be read and 
understood by the ordinary individual, inc lading 
in dividuals of low comprehension , under customary ^ 
conditions of purchase and use.*" (emphasis added) — / 

To the FDA, over-the-counter driigs are meant to pro- 
vide, symptomat ic relief of generally self- limiting maladies-, 
and are designed for self selection and se 1 f - admi n i s t rat ion . 
Thus the labels are carefully drafted. To an adve rt i ser , 
since there are so many competing OTC drug products to alleviate 
basically the same sym.j.^toms, ready identification of a parti- 
cular OTC drug product by tlie casual seeker, becomes the 
primary goal. Thus OTC sponsors use the talents of label and 
l^ackage designers to stress the container configurations which 
one can readily identify on a pharmacy counter, a medicine 
cabinet shelf, or in a' toilet article kit. The design of 

17 
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the label, the color of the bottle, or the shape of the con- 
tainer seen in the advertisement can be the most important 
link to a customer's choosing the product. 

With either perspective of the labe 1, . several facts 
are clear. The name is affixed to the product. The label 
contains the name of the manufacturer who is responsible for 
the label's message as well as the contents. The label is 
probably read when the consumer- to-be is interested in the \^ 
product. If the consumer is slow of reading, or distracted, \ 
the phraseology of the label remains with the product, and 
can be looked at time and ^time again. If different members 
of the family should use the product differently, : the informa- 
"tion is on the Tahel. , 

Dosages and warnings, being part of thg label, are so 
connected to the affirmative persuasive portions of the message 
as to' constitute ah indivisible communication coupling 
affirmative advocj^cy and cautionary advice.. The label 
appropriately serves a precise and balanced purpose for an. 
interested consumer at a time when the consumer's interest 
in the product is. high. ..This .was and is FDA's purpose -as it 
brings change to OTC marketing. . 

18 



TIIH ADVHRTISEMliNT 



An ad vcrtiscmcnt has a t.otal ly Jiff erent purpose , 

According to Paul Harper, Chairmaa of the Board of Needham, 

Harper and Steers, an advertising agency with principal 

offices in Chicago, New York and Los Angeles while testifying 

in the Food/Nut r i t ion hea rings in Washington : 

"It is my belief that all adver t i s i ng can hope 
to do in this increas i. ngly cluttered adver- 
tising communication environment is to pre- 
sent the one salient feature of a product that 
best fits into a prospective customer's life, and 
I can * t over - emphas i ze the need for s impl i ci ty 
' and single-mind.edaess. and directness in adver- . 
tising communications i f adver 1 1 s i ng . i 5 'to re- 
main an effective and economic business tool , • • - 

Al 1 .any co m me rci a- l can d o is establish a p r e d i s p o - 
s i t i o n . " (Emphasis added) 



According to /fhomas Dillon, then President of Batten, 

Barton , Drus t i n■e^and Osbor^ne: - - . 

"Advertising is boldly and openly persuasive of 
a po int o f view. wh ich i s clearly identified 

w.i th the advert i scr one. of . the .few._.. forms oL,.. _ 

persiias i on in wh i ch the i nterest and the source 
of persuasion are a i ways c I early labeled. Usual ly 
the i n t en t ' of adve r t i s ing j)e r suas ion is to 
. i n f 1 uence a h rand dec i s ion, " 
" ' To the* I'TC 10/22/71 in behalf 

of Joint ANA-AAAA Committee 

Accord i ng to Herbert Maneloveg , then fixecuti ve Vice 

Prcs ident o f Mc Cann - 1: r i ckson , 1 lu* , , aru') t her advert i s r ng agency 



1 :) 
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"Media is one of the two basic components of an 
advertising effort. The first, to create a com- 
pell ' ng- sales message that helps establish or 
reaffirms a positive attitude toward a product^ 
orservice. 

. . . Andsecond, to determine whc the prime cus- 
tomers, might be and then to select vehicles in 
a way that the best prospects for a product or 
service are^ reached enough times to foster 
. awareness of the copy claim . ^ (Emphasis ■ added. 

(October 29 , 1971 , ibid. 

The 1971 FTC advertising hearings repeatedly revealed 
that ad agency executives thought most successful commercials 
•had a single focus", a .single message. ^'he food/nutrition TRR 
hear ings . j ust concluded had witnesses who repeated this argu- 
ment.. In pTC advertising the single focus Is on the name of 
the product, and sometimes a mention of the ailment for which 
it is to be used. 

We anticipate that advertising witnesses in these pro- 
ceedings will raise the same argument. They will claim they 
cannot mix the name of the p roduc t, wi th condi t ions for use 
and contraindications and warnii^gs without destroying the 
value of the advertisement. MVe disagree. Multiple message 
commercials abound in tolevi'sion. ."Piggybacking" is a term 
indicating that two or even three commercials are linked in 
a 30 second, mes sage . Pc t food advert i sements , as was j^ointed 
out in the f ootl/r.iit r i t Lon he.irings, stress many points of 
nutrition, coat, :i|)pc\'i ranee , tuN'ilth aiul love. F^rcmiuiii mentjon 
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in dry cereal commercials is a classic example of dual 

message commercials. Hence we contend that the single emphasis 

ofOTC comme rc i a 1 s . on the label name and sneeze or ache pro- 

duces an incomplete message to the viewer and reflects a 

sponsor's Jesii'e to project an incomplete message to a viewer. 

In a field so related to the puhlir's health, this, is an * 

unfair and deceptive practice. 

IM'iere m.^y be situations where all the conditions for 

-V. , 

u^se and all the" contraind i cations and 'Warnings rc'annot be 
included in a television conMnercial. In such cases it be- 
comes imperative that the vie,wer.of' fhe commercial be led to 
the label with a s^trong motivation to read and understand^ it. 
Deprecating or diluting the advice, to read the label therefore 
becomc.^s even more misleadinj: and deceptive. Examples will 
f o 1 1 ow . ■■ ' ' 

Vor tlie^ ctiild viewing the OTC drug commercial the- 
problem is even inbre critical. . While the child''may respond 
more to a parent's advice about OTC drug taking, the heavy 
rej)etition of (Vrc. Irugs to children, without compreliens Lb 1 e 
wa'rnin^s, become;; a counter message to any parental" caut ionary 
' i n f 1 nonce . 

'^'^Iwidence thai sponsors seek out children to want pills is ditricult to 
'discover in corporate files. But it does exist. , On March 10, 1972, S. Land 
and A. FCr.ulwich of the law firm of Arnold and-Porter wrote to Robert Pltofsky, 
Director of the Bureau of Consumer Protection' of the FTC on behalf of 
Hof fman-LaRoche, Inc.-Snuter Laboratories in reference to the comprony's 
adv^-^rt isinK of vitamin. and mineral supplements to ch'ildren. They said, in 
part: " . . 

"The rea\sf>n why advert isers ■ promote vitamin -and mineral supple- 

ii'eiUs L<) (. i) i 1 .1 /(.'n is to Wak^rTheir consumption mo ru- pn-la-t ah J-e 

and more accep f. ab 1 e to them... In addition to making vitamin 

suppieinonLs in more palatable and attractive forms, Sauter 

believes that, it is Inportant to advertise them to children 

to Insure that they are not regarded as medicines to be. avoided. 

TnM-ho c(^inpany\s view, it would not be sufficient to advertise v 

to parents Lo Insure their acceptance by children." 

v1 



Children are generaily warned by parents about drug 



taking. .But even children with skepticism, and educated 

adults, do not =underst5ond the sophistication. o£ a television 

commercial's design. -Dr. Kenneth George O'Bryan, Director 

of Ontario TV's Research Laboratories recently said: 

''In spite of controversy at a highly specific 
arid technical level the overwhelming weight of 
^ research evidence points to a conclusion that 

television has begun to challenge print itself 
as a medium of information and comparative 
behavioral exchange- ... 

In general terms it can be demonstrated^tha the 
TV commercial is the most parsimonious method 'of 
establishing a single-dimensional attitude, 
belief or concept yet developed. Furthermore, 
there is ample evidence that commercial type 
i- messages, once lenrried. are highly resistant to 

erosion through memory loss and are amenable to ^ 
many repetitions without loss of impact or 
acceptability. When the commercial is linked 
conceptually and.;^or affectively with the program 
it carries, or with the known or assumed quali- 
ties of its actors or theme, i ts -potent ia 1 for ^ 
teaching and retention increases. 

In effect, 'the TV commercial is the single best 
method of mass implantation of an idea, belief, 
or short - sequenced behavior pattern yet devised." 5 / 

A television commercial viewer may be part of an 

audience in all conditions of alertness, sobriety and literacy. 
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In drug advertising etching the name of the product on 
the viewer's mind is critical/ To accomplish this the .sponsor 
hig^hlights the name of the product bur* varies the setting to 
keep the viewer interested. The advisory message, on the 
other hand, not being of value in increasing sales, is rele-. 
gated to a subordinate position, often havingno connection 
to' the scenario. It is to be forgotten. 

By their own acknow^ledgement designers of television 
commercials seek to implant messages which will be remembered 
the next time one thinks of a need for such' as food or drug. 
^Constant reminding is the name of the game. 

ADVERTISING: HOW MUCH TO. WHOM? 
To^ show the nature of OTC drug advertising we here 
summarize 1975 advert ising budgets in all media. Note the 
network and spot percentages of dollars, committed out of sub- 
stantial budgets : - 

media expenditures compared In 1975 

In measured media only, grouped by industries 



AD COMPANY TOTAL % of to.oI ooiiar* 

RANK N(!wv Gcnl rarm Spot Net Spaf Ncf Out- 

$(000) pop'-'^ Maq^ Pub. TV TV Radio Radio door 



Drugs and cosmetics 



4 




139,955.0 


0.7 


16,2 




14 7 


64.1 


\.y 


0.2 




5 


Ami<Fican Home Products .. 


126,847. 1 


1.4 


3 3 


0 3 


26 5 


64 4 


3,5 


0 6 




13 


Wofn^ff Lcmbrrl Co ........ 


60, 60?. 5 


0.7 


1 0 




21.9 


68 9 


2 0 


5 5 




14 


Sterling Drug Co 


67,050 5 


05 


5 4 


0 3 


15.8 


■69.7 


4.3 


4 0 




16 


Gilli.-»ti» Co 


66.846.1 




7.2 




8 


69.8 


0.9 


03 




31 


Sthl'Mnq plough Inc .... 


43. ?6) 7 




1 I 7 


0 3 


21,3 


57 3 


1.3 


.V9 


^7 3 


34 


Mil** Loljor nloriet tn^^^.. . 


37,137 3 




0 5 




29 1 


65 4 


0,9 


4.1 




35 


Johnson Johnson 


36,804 7 




147 




17 3 


67 4 


0 6 


0 1 




47 


Mf>rtcn Mnrwich PfnHuff* .. 


3?, 817 B 




9 0 


0 4 


:i 8 


67,3 


0 6 


0.9 




5) 


C hrs»-hf Dur^h i^nnei j InC 


?R 6; 


1 V 


1 1 6 




1? 5 


60 6 


1.5 


6 9 




A.i 


».(.hnnl',no »/i-f(r!| Inc. . .. 


'■4/7' l>, 




'/ ' 




IH 1 


65 8 


3 a 


2 2 




^.7 


RIock Drurj Qo, ' . .. 


71 6!6 V 




a 7 




';c 0 


71 3 








70 


Pf •In.T Inc 


';2,1?9 3 




?6 9 




27 3 


45 3 


0 2 


0 3 




71 


5rrii*fiKlint* Corp, . , 


21.743 7 




8 1 


0 V 


10 7 


55,7 


1 1,2 


13.1 


0 3 


83 


NoKi'li Corp 


18,477 0 




9 7 




39 8 


44,1 


5.1 


1.3 




87 


Pf.;i*r Inc 


17,4 IK 0 




:i,8 


6.5 


8 0 


62,7 


1.1 






90' 


Ccirfrr Wnlloce Inc 


17,:v^ 4 




3 5 




5 1 


90,5 


0.9 






94 


Squihh Corp 


15 ?j07 5 




5 ? 




26 1 


58.9 


9,8 
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To bring this into sharper focus, we herewith 
report oin n>etwork cumulative budgets for the first nine 
months of 1976, according ' to Broa^^-east Advertiser 
Reports: ''' " t \ " . , 



rtead . Remedies , Sedatives,. 

Sleeping Products 
Cough Cold and Sinus Remedies 
Digestive Aids, Antacids 
Laxatives 

Vitamin Preparations and Tonics 



Commercials 



5,361 
3,839 
1 ,'66 7 

876.. 
1,438 



(Millions) 
Dollar Est 



$65.4 
45.9 
'27 . 3 
5.9 
18. 2 



To sharpen further insights on the intensity with which 
OTC drugs are advertised on the air, we here .report on net- 
work advertisirtg patterns for the full /ear 1976: 



Commercials Cost 



Anacin Products 




1,055 


$20. 


9 


Excedr in Products 




1 ,34 2 


• 13. 


3 


Bufferin 




935 


11 . 


8 


Bayer Aspirin 




660 


7. 


8 
1 


Oris tan , Products 




479 


10. 


Contac Cold Tablets 




433 


7 . 


3 


Hold Cough Suppr . 




334 


5. 


2 


Alka Seltzer 




540 


11 . 


5 


Rolaids 




39 5 


5. 


7 


Geritol 




565 


14. 


6 


One-A-Day \'itamins 




476 


5. 


3 



1 1 i o n 



Note that these arc network f i gures only , ami do not 
include the vast amounts --perhaps another SS^a, ond third-- 
spent on spot' advertising. 

2 I ■ 



In the , fourth quarter of 1976, Broadcast Advert/iser\ 



Reports iiulicafe that the following products jfad adv^tising 

patterns from which we draw the followia^ conclusions: 

. American Home Products^ Anacin had 120 commercials 

' " \ 

during the week-day day t ime • hour s hitting the soap opera-- 

for is it the drug opera ?)-- aud i ence ; 13 commercials on 

Saturday /Sunday during sports, and 119 commercials during 

the nighttime including sucH popular child watched shows as: 

...Bionic Woman- * Jeffersons H 
• Hai^py' Days Phyllis 

56 Milli*on Man + Sanford and Sonlf 

Good Timesrt Oiico and the Man^ 

The IValtonsf/ " 

Sterling Drug heavily aimed their B^aj^er' Aspirin 



commercials at the soap opera and game, show audiences (211) 

but also included the ch i 1 d- wa Iched^?/;! 1 tons , Sanford//, and 

C'hico/^ programs. 

American Home Products aired 139 Dristan Commercials 
with 76 coiiimerc iais during Monday- Fr i day daytime soap 

operas an^. .;amc shows and 65 romiiic rc i a Is at night including: 

H J on 1 c Woman + * The Te f f ersons 

Happy Days The Waltons// 

$6 Million Man+ . hmergency^ 

Welcome Back Kotter Little House on the Prairie+* 



n t(^;p 1 0 for women i n aud i ence 
^ In top 10 {"or children in audience 

1 n t .1 n for woinen or men over 50 i n audience 
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f Nabisco^s Geritol is heavily advertised during the 

evening (118), and many commercials appear on: 

Good TimeS# Little House on the Prairie 

Phyllis Chico and the Man# 

Emergency"^ ' » . 

Miles Laboratory once famous for selling its Flint- 
stone Vitamins on children's weekend programs, now pushes its 
One-A-Day Vitamins on the soap operas and game shows, (1^2), 
but includes some evening efforts near: 

Bionic W.oman + * ' $6. Million Man + 

Donny and Marie+ Emergency^ 

Little House on the 
Prairie+# 



Neilson summaries show that daytime programs have 
largely female audiences, with large numbetsof the senior 
citizen group and many children under school age also 
watching. The early evening audiences include large numbers 
of children; e.g., .Uiip_py_D:ays^^fe 5 . 4 million; The Bionic 

Woman, 14.2 million; -and The Six Million Dollar Man, 9.4 

'6/ 

million. ^ 

• - IMPLTCATIONS FOR CHILDREN 

. Recomm.endat ion : Over-the-counter drug- advei;- 
tising in front of substantialchild audiences 
shall eliminated or carry strong warnings 
comprehensible to children. 

Atkin, the Lewises, Kanter and Robertson, Rossiter 

and Kakkar have shown that children have vafyiifg response^ 

IJ . .• > 

*to over-the-counter drug , commercials . There seems to be. 
a positive link between their attitude toward using such 
products and advert isements for same , but it is not strong. 
No causal relationship has. been proven or disproven. 

As. reported recently to the National Science Founda- 
tion by a team analyzing child TV research. Dr., Atkin ( 1 97'5 ) 
examined the relationship' between^ children\s ^'medicine 
advertising exposure*'*- - an, index constructed' by multiplying. 



amount of viewing evening television by degree of attention 
to sample OTC advert isements ~ - and beliefs about medicine and 
its efficacy. Atkin^s sample consists of 256 fifth, six and 
seventh grade children selected from schools in urban, sub- 
urban and small town areas in Michigan. 

His results, may be sunjmarized in terms of the following 

advertising exposure-belief relationships, all of which 

are based on sixth-order partial correlations. These 

results should be interpreted as tentative given the 

order of magnitude of the correlations., 

9 Perc eptions of reality . Children with high 
- ^ ^ exposure to medicine advertising perceive tha^t 

people are more often sick Cr=.14) and that they 
more often take medicine (.14). 

^ • ■ Belief in medicine . High medicine advertising 
exposure correlates with the child's belief 
in the quickness of relief after taking medicine 
(.10). 

• Illness concern . Children with high exposure' to 
medicine advertising worry more about getting 
sick (.14) . . . ' - 

• Approval of -medicine . The relationship, between 
medicine advertising exposure and approval of 
medicine is . 12 . 

• Medicine efficacy . Children with high exposure 
are., more likely to feel better after taking 
medicine. , ' 

• Medicine usage . There is a general lack of 
relationshipbetween medicine advertising 
exposure and Jnedicine usage (.03). 

They wiK remain tentative until more research is underiaken. 



l.n -;encral these results sui:i',ost that medicine adyer- 
tisin^e exposure does, to a certain extent, influence the 
child's nnc^'ptions of 'l.lness and medicine. These rela- 
tionship/ : -^nd to be accentuated somewhat among the smarter 
'children i^^as measured by scholastic performance) and among 
the higher social status children.- Other variable;-; such 
as age and sex of the child, parental attitudes toward - 

medicine, or the^child's frequency of illness all show 

9/ 

'incons i s^.en t results. 

A similar study to the Atkin study in concept i,s that 
of Lewis and Lewis (1974). A Pediatrics abstract of their 
works says : - - . 

ABSTRACT , Fifth and sixth grade students in two 
elementary schools were requested to watch tele- 
vision and describe several commercial "messages'* 
related to health. Children were asked for their 
conclusions (inferences) , if they believed the 
message, and if either they or their parents used 
the product advertised. Two hundred and'^eight 
students believed 70% of 781 commercials viewed. 
Forty-five percent of the children had used the 
product advertised, and 557 of their parents were 
said to be users. Of the children, 47% were "true 
believers" (accepting all meSiBiges as true) . 
Personal experience and parental modeling behavior 
(use) increased the ^credibility of the messages. 
The frequency of use-of advertised products . and 
acceptance of the. messages as' true was higher 
among children , from lower socioeconomic backgrounds. 
Pediatrics , 53:431, 1974, TELEVISION COMMERCIALS, 
IMPACT ON CHILPREN. 

Presuming there are more functional illiterulos among those 

with ^ower socioeconomic backgrounds, we note here- the 

credibility arfurded advertisements on television merely 
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because they are on television A segiTient o the public 

apparently thinks such messages have undergone .'of ficial 

review. Onlv with this Rule will, that misbelief become 
10/' 

corrected"! " 

Kanter (1970) found that students in Fifth, seventh 

^.and eleventh grades reported their belief tha; advertising, 
influences their feelings toward medicine. No evidence was 
obtained as to actual attitudinal effects. Many also thought 

.that other young people were potential ly ' capab le of being 
influenced by OTC commercials. However, drug commercials 
were not recalled more easily than other commercials and 
has a low salience to the students (i.e.^. not talked about 
much). The youngest children (fifth grade) were the most 
believing of drug commercials. They were, most receptive 
and least' critical , suggesting that it is at this age^^level 
that drug' commercials may have great potential impact. This 
could als6 indicate that skepticism increases with age, a 
findirie generally co.nfirmed' in previous research by Ward (1971) 
and by Robertson and Rossiter (1974). Rossiter finds 
parents to be a far more influential force than television 
commercials. Liebert, et al., have shown disclaimers and 

IS/ 

directionsj for use frequently are over the heads of children. 
(The often" cited Milavsky and Oxtoby-Smith studies are on 
post-12 year olds, and hence seem of less.er value here.) 

The research needs are obvious.' The report to the 
National Science Foundation recommends that the following 
research questions be investigated: 
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• Hx pos ure > To what levels of proprietary 

■ medicine advertising are children actually 
exposed and how does this vary by age of 
the chi Id? How much of this exposure occurs 
whi le the child is alone versus in the 
presence of a parent? 

• ^ .# At tent ion . Do children pay attention to .. 

I. p roprietary medic i ne commercia Is or does 

."selective perception" operate to screen- 
) out such advertising? .What factors affect 

/* . attention level - -age of the chi Id , the 

child's heal'th history, parents* in-home 
usage of OTC drugs? ^ 

• ■ Unders t andi ng . • Do cliildren understand OTC 
commercia Is ? What meanings do . they take from 
the Commercial and h ; aware are they of the 
product's value under what conditions? What 
factors affect comprehension levels? 

• \'iewing Level Do heavy users o.f television 
hold different attitudes toward OTC drugs than 
light viewers,* when age and- health history are 
controlled? How does viewing. lev^l affect 
receptivity to OTC drugs, realism of health, .• 
concept, and -awareness of advantages and dis- 
advantages (side effects) of OTC drugs? 

• Usage . To what extent do parents administer 
OTC drugs to their children? To what extent 
do children reques t OTC drugs and is this ■ 
associated with viewing level? At what age 
do children begin to se If - admini s ter OTC drugs? 

o Multiple Sources . How do alternative infor- 
mation sources* about OTC drugs interrelate 
and what specific roles do they play? Can the 
role of OTC' advertising- be separated in i ts" 
impact from the role of parent.^ , peers and 
teachers? ' 

To this list we woiild add: To what degree do parents 

exp lain adve r t i semen ts to children, and does t he i r expl ana - 

t i on^, or non - exp 1 ana t i on , influence a child's receptivity to 
an OTC drug a d \' e r t i s e m e n t ? 
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' These questions are indicative of the lack of knowledge 
concerning children and propricta.ry medicine advertising. 
It is questions such as these which must be answered in 
order to formulate meaningful policy concerjiing the adver- 
tising of OTC products to children. We also note that no 
one has research whiqh indicates what the viewing of 1,000 
drug commercials (our estimate) yearly does to the health- 
beliefs of a child, The parents^ conduct with over-the- 
counter drugs is no doubt critically important. 

We do not mean'' to" downplay the huge volume of 
research which shows the impact of- television in general on 
•children. The, Rand Corporation's recent publication Television 
and Human Behavior; The. Key Studies , George Corns tock, Editor 
cites 145 studies* on children of less than, high school age. 

.-There is a more general behavioral aspect to this-- • 
one which applies to all TV commercials. Dr. Barbara Fowles 
Mates, Research Director for the Electric Company of Children's 
Television Workshop fame, has studied how. children may be 
influenced by more than just the phraseology of a commercial. 

' Speakine relative to children, but citing research on a 

14/ 

broader segment of the public, she said: 



•J 2 
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"Some of the research on aggression suggest.^: 
"the presence of adult male models increases 
.the likelihood that the child . will -imitate . 
Adult male models often occur as authority 
figures in drug ads. The research also 
suggests that when -the actor is reinforced 
for his action (as the drug taker is demon- 
strably reinforced by relief from whatever- 
/ailmcnt^ he is suffering) tl:e child/ s imi ta- 
tlve behavior increases. Finally, \of course,' 
the child who sees his parents taking the drug 
advert:>'od or similar 'ones gfets a double 
dose o the modeling and condoning behavior 
which oiip.ht to increase- the likelihood of 
imitation . " 

•15/ 

Dr. Mates then q.uotes the findings of James P. Flanders T' 

VResearcli f indings . in.dicate that the more the 
child is presented with a reward for his 
responses similar to the model (i . e . greater 
reinforcement) the more he exhibits imitative 
behavior, while puni shment decreases his 
degree of imitation. Children can also 
experience rewards vicariously. Thus, . 
observing; the model being reinforced has the 
same effect upon the child as receiving - 

•direct reinforcement, i.e. the likelihood of 

.imitation" increases . Both direct«and vicar- 
f ious reinforcement encourages imitation, but 

even .when neither the child nor the model 
receive reinforcement, the child , may still 
imitate the model. Offering the child 
incentives, for producing previou$ly pro- 
hibited behavior also acts to lower his 
inhibitions. The effect of live models, 
on imitative ^behavior are more enduring 
over time, but .there are no subs tantial 
differences in children's degree of imita- 
tion after observing live or filmed adult 
cartoon models.. Even though children may 
not imitate a model immediately after 
the observa-t-i-trn- peripdt^"^^^^^ is " evidence " 

that they can acquire -the behavior patterns 

• demonstrated and exhibit them at a later 

- period. . 



In our teIei>hone conversation on February 9, 1977,, 
Dr. Flanders .roaffi rmeJ" hi s- belief that his state- 
ment, might extend to OTC- drug commercials partly because 
children may imitate a model\s behavior even where no 
reward is shown . 



Rossiter on the other ;hand, t'cels t;*at the child, to 
respond affirmatively to an ovqr- the - counter ' drug- commer - 
cial, must feel the reward will be as much or more for the 
viewer (i.e., the cluldl,.and not just for the person in the 

.' commercial.'' While any comme'Vcial showing relief o^f symptoms 
within 30 seconds of taking a pill--the scenario of many 
over-the-counter drug ads--can be interpreted as giving the 
viewer a vicarious, reward, we find one current commercial 

.to be so crass in its sugg-esting' a reward to children that 
we think it may transcend Dr. Rossitc's skepticism. Here is 
the storyboard and transcript of Needhan, Harper and Steers 
for Bristol-Myers' Congespirin 

Radio TV Reports 



congespir'in gold tablets 
product for children 



41 Fast 42nd Street New York N.V. 10017 
(212) 697-5100 



PROGRAM GAMBIT 
WCBStTV 



9/22/76 
(NEW YORK) 



7F1340 
30 SEC, 



1 1 :08AM 




K WOMAN: AM set? Now 
blow. (SFX) 



2 WOMAN: Uh uh. Blow'out. 3. Not with your mouth, your 
(SFX) nose. 



4. ANNCR: When your chHd 
has a cold Congespirin Cold 
Tablets for Chfldren can 
help relieve sniffles and 
stuffy noses to make 
breathing easier. 




ERIC 



Q Plus Congespirin reduces 
"fever and pain fast. 



6, vyOMAN: How does your . 7, BOY: Better mommy, 
nose feel now? 

OA 




ANNCR: Congespirin, 
relieves stuffiness, reduces 
fever fast. 



Needham, Harper and Steers ^ ■ 

COPY 

VIDEO SI-;;;:Hr.NCr: "Close-up of little boy about k years old with mother holding 

handkerchief to his nose. Kid looking at mother. Move in to Extreme Close-up 

I - ■ . * 

of kid. He breathes in, instead of 'blowing out . Kid looks up at Mom again, 
.'•he ecntinues to held h-.-nky at his nose. . Hanky flutters as kid blows out 
tb.ruu;;-!] ills i:ioM'::h. looks up at Mom again. "Kid looking sad. Cut to product. 

Cut to v;oman's hand with tablets. Ivoman^s hand puts tablets in kid^s hand. 
Dissolve tb kid who's licking ice cream cone. Kid looks up^ with ice cream 
on tip L'f nose. Cut to product." " ' . 

• 1 . .t _ . - "( 

THH GENERAL AUDIENCE ' 

' Rc c o mm e n J a t i o n : The techniques used' to draw 
attention tcT parts, of a commercial, and the ■ 
weighting, of the advocacy, indications for use* 
and warn inu seuments -be thev audio or video- - 
must be addressed by the FTC if it is to assure 
bal ance to the 'iiiessa.uc . ' ^ ^ 

There are aspects of advertising relevant to children 

which also affect the general public, particularly those ' . ' 

> • ■ 

with communication disabilities. In' the FTC's Food/Nutrition 
hearings, we lioard of the process of "cuing'^, whereby sophis- 
ticated ci^^signers of commercials direct, the attention of' 
the view^er to ccrtai n portions sOf the commercial message with 
much g fea t c r ' i ntens i t y .. t han mi ght b:e at tr ibut ed to the me s sage 
as a whole ' . . ^ . 



Cuing applies to^the technical devices. by which^one 
can .direct the viewer * s attention to part or all o£ the 
screen: Samples of cuing are "balloons" such as those seen 
when characters are speaking in comic strips; eye movement 
from the principal in a picture to the person or product 
to which he wants to direct attention ; arrows ; large . letter s ; 
loud noises; mo'od music; flashing lights; or even humorous 
actions or lines which are always followed by ,an action ■ ^ 
or statement with an element of surprise.- ^ ^ 

Cuing is 'obviously done in over- the-count-er drug 
commercials. when .the video' shot of the label gives^ greater 
emphasis, to the' .name of the p.iroduct than to the indications 
for use and warnings The advertiser wants tlie- viewer * s 
eye to pay attention to the name of the product.- Cuing 
also occurs in drug commercials when, the action is n'ear the 
top of the' screen while the advisory or cautionary language, 
including "Use only as directed," appears at the bottom of 
the screen. 

In the Food/Nutritiori^ hearings Dr. O'Bryan was asked 

18/ . ^ 

about his eye movement studies'and children. He repli<ed: 
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Would you/ describe the ^di f ference between the 
pre jr^i terate child, the iust literate child and 
^h'S^l iterate [child] as your eye rngvement 
studies show how words are read on thR screen? 

The preliterate child looks at the move/irent of a 
word if it moves . lie doesn' t read it Ipe cause • 
he can'^t. He may make an attack on the initial 
letter but ,it.is clear from the eye movement 
study that no reading is taking place. 

The just literate child who hasn* t developeci an 
avoidance pattern will examine the word and in 
some instances read it because . he can develop 
the * inf ormat ion and will try and link it to 
whatevervisual factor is present on the screen. 

The literat'fe chil-d will look at the words always 
first. The first thing that a reading child 
looks at on a television screen 'when a word 
appears is a word. They are most potest because 
we have learned the. information retrieval syste^m 
is from pri.nt . The producer nearly always sets 
it up so you would read it as well. 

Does the positioning of- the "Word on the tubQ 
have any bearptg on how much it is -read? 

To a large extent- for the" preliterate child it is 
a critical factor. For the child who has a learning 
difficulty or perhaps is^ reading at the Grade 2. 
level 'but may be in grade .5-, it is an essential 
criterion to position a word properly. Otherwise 
the kid will avoid it. For the adult it is 
less critical . ' 

You can certainly center the attention of the 
person more effectively by appropriate placement, 
bu't nearly always -- in fact always -- whenever- 
a word w^hich has salience to the action appears 
on the screen, it will be read* by a reader regard- 
less of its position. If you want the person to 
read it quicker and arrive at it *in the shortest 
possible time, put it in the upper left-hand 
quadrant and you will find the quickest reaction 
to it. If you have a 10-second commercial and 
eight words, put them up there as far^as you can 
and you will find they will get through them: 
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Q". Dr. .0' Bryan , you have talked, about cuing. Would 
I be correct that one can cue a child not to' 
■ look at a portion of the screen? 

A. \cs. 

Q. ;f a disclaimer or other type of descriptive 
■ ^ phraseology were written on the screen, and the 
adverti ser' or sponsor did not want the child to 
nick up 'the message, can you describe the tyr s 
of cues that would lead a child aw^y from th.^ 
disc laimer ?■ 

• . A. [Put it near] The bottom ■ line quadrant . ^ Bring 
action from the top left-hand quadrant. Move 
the accion across the top' of the screen^ and back 
/ to the bottom- left-hand. ([uaJraiit. Virtually no 

one will look at the messa^ef 

I would like to return to a previous question ' 
of yours just to clarify the point on whether 
or not words would be read. . I am assuming that 
no attempt is/made tc3 r^emoVe the . at tent ion from 
the word in that ori'ginal question. If no direct 
cueing retrieval system of the perso'n^s a'tten- 
tion is eiT^ployed, then the wb.rd will be read, 
but 'if there is an overt attempt to distracts 
attention- from it, it could take up to five 

"seconds or longer to have the person atterid to 

■ the word . ' , 

Q. Would that apply to having white letters on. a 
white background? | 

A.. White letters on a white background -vjvould insure 
they couldn'^t read it becanse they couldn^t see 
it . * ."^ ' 

Dr. 0' Bryan's last quip seem-^ curious until one examines 
how many advisories truly are white on a light background. . 




Since, a large percentage of over-the-counter drug 
commercials either omit verbal directions (Exhibit A), high- 
light the label words in larger type above any warning" or 
direction (E-xhibit B), have upper level distractions when 
any directions appear in the bottom quadrant (Exhibit C), and 
go out of their way to me,i*ge such directions into the 
background' (I:xhib.it Df,El .we suggest that most drag commercials 
are masterful examples o;;f how. to focus 'the ;kttention of the 
viewer, young or old, ori-the most^ affirmative parts*' of the 
sales message with the" 'ire'sul t that little or no attention 
is paid to any qualify ing statements. * 

For pther examples we cite the FTC's submitted story- 
boards. 6, 54, '72, 7i,il22 and 130. 

^Repetition is kn addition^ factor in over-the-counter 
dru/ advertising. the Food/Nutrition hearings Dr. Samuel 

Ball and Dr. Kenneth O'Bryan spoke of the potential of 
repeated advertisements creating "over learning'' to, the point 
where mesf>ages become haj^d to erase from the receptive mind. 
Overlearning primarily stems from repeated exposure to a 
message with clear and concise emphasis such as product 
name. ' The name is enhanced by being preceded by a cue and 
having a varied and interesting setting. But an U'nvary in-g 
Mnessagc, iincued, placed in re lat i ve obscur i ty , by repetition 
may hecc:no so familiar as to .be unread. Tn o t her ..wo'rds , 

* See also FTC v.* Hudson Vitamin Co. re^'Spiderman" 
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while repetition of a single word ma> etch the product name 

on the viewer *s mind, repetition of phrases without variety 

>' 

can cause disatte:ition. Repetition of the uncued phrase '*Take 

' ' " '• ' " 

only as directed/^ in hundreds of widely differing commercials 

showing strongly emphasized product names may soon cause the 

viewer to disregard that disclaimer or advisory. Call it 

^'selective perception/* or "selective obliteration'*- - the 

reacfesion is yi.e---^ame^^,/^here can be adverse repetition, in 

a' 'televi^'ea communicat ion . 

If over-the-counter drugs are advertised with synonyms 
for FDA-approved language, a subject on which we will have 
recommendations, and the warnings are lockted into fixed 
language, the Federal Trade Commission may find the viewer 
.paying less attention to the conditions of use or advisory, 
messages than is desired. 

A further area of concern s tems from a phenomenon 
Robert B. Zajonc calls ''Attraction, Affiliation and Attach- 
ment." Apparently mere repetition of single words can cause 
the listener to feel they are good or attractive. He says: 

• •/ * ^ ' 40 * 



Supporting these correlational studies on 
exposure- and attraction is also some good exper- 
imental evidence indicatirkg that the attractive- 
ness of a given . stimulus object may be enhanced 
by virtue of its repeated exposure. Johnson, et . 
al. (1960) have found that the semantic ratings 
of rionsense words can be enhanced when they are 
presented -^^eatedly. We have similar experience. 
A number c*: Turkish words were shown to our 
experimental subjects different numbers of times. 
Some words were seen by them frequentlyi others 
infrequently. These pr^sentatip.ns were randdm- 
ized such that each of the words appeared in 
different frequency for: different subjects, and 
v;hat V7ord appeared on any one presentation was 
determined by chance. After viewing these words, 
the subjects were told^that what they just saw 
were Turkish, adjectives, and we unashamedly 
asked them to guess what the words they just 
saw meant. We proceeded to explain that we 
^appreciated how nearly :(.mpossible this task , 
was, given their' lack of familiarity with 
Turkish. Nevertheless, we insisted that they 
try. To help our subjects guess these meanings 
we told them that each of these adjectives meant 
either something good or something bad, and that 
it was their task merely to guess for each ^Turkish 
word ii' it meant something good or something bad. 
Figure 4 shows the results of this experimertt. 

/ 
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ATTRACTION, AFFILIATION, AND ATTAOWIENT 



I KTJ TAF 



AFWORBU 



SARICIK 



BIWOJNI 



NANSOMA 



KADIRGA 



ENANWAL 



D)LIKLI. 



ZABULON 



LOKANl'A 



JANDARA 



ClVADRA' 



Fif2:iire h 




j^^^g^ LOW FREQUENCV 
' HIGH FREQUENCY 



RAT[-; CV'OOOUr-JESS" OF MEANING 



(We note how similar sonu^ f)l' 
of over - the - count CM' ^1 mi!;.^ ) 



1 c s w o r d s are to the n a mc s 
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The same experiment was replicated using differ- 
ent sti^nuli. Thus, for another instance, Chinese 
. id^graphs were substituted for Turkish words and 
used in the same manner . The subject first observed 
these ideographs in different frequencies and sub- 
sequently he was asked to rate th^ir meanings. In 
the same way photographs of men's faces were exposed 
different numbers of times and the subjects were 
subsequently asked how much they liked them. 
Figures 5 and 6 show these results. While the com- 
pariso,ns for the ideographs and for the photographs 
are somewh.at weaker than , those found with the Turkish 
words, there are no reversals, and the overall effect 
f.r.ill stands up. Out of a total of thirty-six com- 
parisons, thirty-two favor a positive relation 
between frequency and liking, while four show no 
differences in liking as a function of previous 
experience. ' There is other evidence showing similar 
trends,. but I will not describe it here. 

Currently we are studying some psychological 
processes which might explain why repeated exposure 
increases the attractiveness of the stimulus object. 
These processes are more f ul ly outlined in my mono- 
graph on the effects of eixposure (Zajonc 1968) and in 
a recent article by Harrison (1968). It suffices 
for present purposes lb make a few observations. 
First, the effect of exposure is most pronounced 
when we expose . the sub j ec t to novel stimuli . 

"Secondly, the effects of exposure on attraction 
are logarithmic. That is, early exposures produce 
the strongest effects, while each successive exposure 
adds less and less to'the total attractiveness of 
the object.* Thirdly, the effect of exposure is 
easiest to demonstrate when the stimulus is 
emotional ly: neutral , and when exposures are not 
accompanied by other psychologinaJ events — such 
as stimuli that are noxious, positive, or negative 
reinforcers — or demands on subjects that they 

■ respond to the stimuli In some systematic way.— 

The average viewer of an over-the-counter drug comincrcial 
is remarkably ignorant of th'e growing sophistication of the 
communicat i on . ''6\'0 v 1 a;j rn i ng , " "cu i ng , " " rc i {\ f orcci' for 
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his actions/' ^^vicarious reinforcement reinforcing imita- 
tion/' and ''word attraction'' are not common terms among 
those who watch television commercials , but the mental . 
processes they describe^ affect most TV watchers of over-the- 
counter drug commercials a good deal of the time. 



AL TERNATE LANGUAGE AND DESCRIPTIVE PHRASES 

Recommendation : The Federal Trade Commission 
establish an office to weigh the public's under- 
standing of the FDA's monograph language and to 
provide a hearing p'anel of behavioral scient-ists 
to which a sponsor can submit alternate language 
to that proposed by FDA. Any review of copy by 
such an office should ensure that the deviation 
from FDA language does not impair the purpose of 
any message relating to conditions for use, 
contraindications or warnings, nor place them. in 
a subordinate role to the promotional scenario of . 
the commercial. Further, the burden shall be on 
the sponsor to show that accredited and competent 
behavioral research proveii that their alternate 
message is understood as well as-, or better than, 
the FDA monograph language. ^ . 

We believe some of the label language\ mandated by the 
FDA's monographs, if transposed to an advertisement, may not 
be fully comprehensible to tlie viewer of a television commer- 
cial. "Anti flatulence" nd "antitussive" are not exactly 
household words. 'I'ho Fode r:i 1 Trade Commission could establish 
a "lexicon of alternate phrases," but to do so it should first 



establish whether the public understands the alternatives any 
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better than the monograph language; or, the FTC could consider ' 
alternate language pre - submi t ted by the sponsors on a case-by- 
case basis. To do so,, it again would have to have behavioral 
science evidence that the public understands . the new phrases 
as well as or better than- the FDA-mandated phrases. 

Other considerations arisQ if advertising phrases are. 
not confined 'to label language. An excellent example of this' 
was Alka Seltzer's slogan "I can't believe I ate the whole 
thing." The Food and Drug Adm inistrat i on would not have ■ 
permitted the label to- say the product was a remedy for" over-. 
eating--yet that is the message the advertisement gave out. 
The commercial gave no facts about the ingredients or medical 
contraindications. The tablet, the package and the slogan 
said it all. Such reference to an event instead of an ailment 
can sell a product well, but never come, close to a drug claim. 
We do not see how the FTC will address this type of promotion 
unless- it constrains the language^ by Wh ich an over-the-counter 
d rug is sold. 

We a 1 so no! that the I"TC has not addressed i tsel f to 
the grey area of adjectives and qualifiers such as "qui.cker 
acting," "more natural," "recommended by more doctors,"' "strong 
medicine," "gentle ac t.i ng , " or "he Ips. rel i.eve . " The FDA panelists 
arc concerned with tins. The panel reviewing the over- the- 
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counter Cold,. Cough, Allergy, Bronchodi lator and Antiasthmatic 
Products stated (41 Fed. Reg. 38312, 28224 (1976)): 

The Panel is aware tiiat: the roJ.o of i_ 
t'ae Food aiv.! \)rv.c, Administration is to | 
rccjuldt:e labclin-.i of over-the-counter i 
drugs an.:l the role of t'ne Federal Trade j 
Co:nmisr.ion is to enforce adherence to 
such labcliuM in adv.crtrs inq . ^ In addition 
•to rccon.sidcrina si:)Ocific labeling claims^ 
warnings , and dosac]os , t.ho Panel would 
Ha:: 1:o nuike sonic nonoral coinmeiits and ^ 
j: c c o V \:v, o 1 1 d a u 1 o \\y> r r- c ; a. r c 1 -i ]i c| a d v e r t i s i n 
of drug:: 

Ad'.-f ^ r \.l r>r:\:\(:n 1 s c^x Lcind Lhc 1 abe Is 
beyo]*id the i'^hai-maceutical counter or 
rav:dic ::.r.o cabir.c t: . ; The public rnay well 
rcceivp ;;;r;s.l: of. .its atfiLudos tov^rird 
CCAHA ; cold , co.udi , allergy , broncho- 
dilaLor, and; tin r la s l:h)na t ic ] reniudios 
iro:v. ad ::f.':.>cnLs particularly 
te levisi an advor uisements . 

Vor thi.: !-**ason l-.h.o i3oard strongly 
urgcf:: Liil' i'ocioruL Trade Goni:n i. ss loii to 
. clia 1.1 rMM--'^: any advt.jrl i sonient vdiich : 

■ 1 . In ci p. y w a y n e r; a t o s or d i 1 u t e s the 
i. n f o v\ ;t l: in :\ o n t, ho 1 a I j e 1 , especially L h e ' 
c.cn trai nd i.-ca 1. i nn:z ar^d/or v/ru^'P. iiu-,'S ; 

■ . ^ s '.^ 1 ( n i i ; :; he^p/ i. ] y on wo r'ds , 

; 'h ra. ■ s Mfd : n r t. i"ay a Is that load t ho 
lay pci-S'jri t.o assuino that: the |)roduot 
is !: o i - ' M s •:o i i n a n y :ua n n r n o t: 
rocoriii't'Mdod in tVic rnonogj-apli ostabl i shed 
]:":'lov;, or tho:. ] t euros \dK:-n in' reality 
i t, only fi j. l.ovi.a. to-s synifj Loriis . 
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The Panel fur ther recommends " that 
adver tisemGnts for CCABA remedies riot be 
placed, where they can promote, or ^suggest 
use by children, and if such an adver- 
tisement is placofi where members of 
children may learn of the indications 
for . the ■ product , that such advertisement 
include clear and specific warnings and 
contraindications concerning child use . 



Similarly, the Monograph for OTC Laxative, Antidiarrheal , Emebic 
ai;d ./antiemetic Products stated (40 Fed. Reg. 12902 / 12904 (1975)): 

" The Panel is of the opinion that 

there is v;idGsnrcad overuse of self - . 
prescribed .1 a>:o t: ivv.s . . Ex tensive advcr- 
tis-ing by the pharmaceutical i industry 
has contributed to this problem. The 
Panel is aware that the I'^DA is limited 
i n i t.s j u r.i sd i c t i o n t o p a c k a cj e 1 a be ling 
and not to adver tisi nc; . Hov;ever, the 
■ Panel is coiiccrnod that contro]. 'of 

pac):acjo la;.>clinq alone may bo insufficient 
in £iS.v'uvinc| proper use of -laxative agents. 
The Pcuiel is ho;>eful that as a result 
of the review that -all foi-ms of adver- 
tising V.' i 1 J. Yj e mo n i t o i: r: d by those h a v i n g 
't]'ie appropriate jurisdiction,- to insure 
that- adequate v/arniiv'T and cautibnary state- 
ments as found in produ.ct labeling v/ill 
be carried over and incorporated in all 
a c; V c r t i s i. n g a n d n i* o m o t .i. o n a I activities 
for these products. 



Other monographs presently in draft form have -,s imi lar • comments . 
If the expei^' ]^anelists are concerned, the FTC sjiould he. 
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The panelists* concer-n may have stemmed partly from 
parental considerations. If parents are misled by OTC drug - 
advertisements, they will be less able to protect their 
children. If parents are not -told of child indications for 
use, they will be' unable to administer the proper drug. 
If they are not aware that many drug dosages are determined 
by body wedght or years of^age, they .may administer the 
wrong amount. 

We do believe, parents should be the first line of defense for 
children. They should teach children the purpose of advertising in^'a 
private enterprise systeoi, and provide them. with the best means of analysing- • 
the truthfulness and completeness of every claim. To this end the Council 
(CCMM) has petitioned the major networks to run Public Service Annouiice- 
ments when children are in the audience to explain private enterprise, 
advertising's -role, therein, as well as the techniques used in advertising 
to make messag'g^' persuasive, Only in this way do we believe children and 
their parents can build an understanding of the various pi oducts, and of 
the total impact of viewing 20,000 - 25,000 VJ commercials each year. 

It is noteworthy that the three networks rejected this petition. 
WTien it was then referred to the Federal Communications Commission, the F.C.C. 
turned it down. ■ ' 
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THE PARENT- BROADCASTER ROLE , 

If a chil'd .views dnlprecise^over- the-counter drug 
commercials, it really doesn't matter who plays the -major 
drug advocate role in the homC'-^the televj^sion set or the 
parent, for the chances are excellent that parents receive 
a lar'ge percentage of their over- the -counter drug information 
from drug commercials, and thus would be pron.e: to pass that 
in format ion on by actions or words when in the presence of 
the child, thereby seeming to reinforce the message, / 

If the parent selects the over- the-counter drug for 

a child, (Exhibit F, See p. 32), or if the child sees a 

parent selecting an OTC drug for him/herself, (Exhibit G)', or 

if the child sees a television model take a pill and relief^ 

is reflected in the subsequent period', (Exhibit H), the child 

receives a pov/erful message that this is appropriate conduct, - 

Silence on the part of the parent when the child sees an 

OTC drug message also can be read by the child as approba- 

22 I 

tion for the message. 

Throughout the development of' drug advertising in 
front of children as a national issue, the business community 
has declared the issue to be a non-issue. The.y say parents 
have all the responsibility inasmuch as the broadcasters have declared 
dru}.;s cannot ho advertised to children. Analyzing tMs assertion, the afore- 
mentioned report to the National Science Foundation says: 
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"Television advertising of proprietary medicines 
" . on 'children's programs' is prohibited by the 

National Association of - Broadcasters Code: 

'Non-prescription medication regard- 
less of how taken or administered 
shall not be advertised in or adjacent 
to programs initially designed pri- ^ 
marily for children under twelve years 
of age'.*' (NAB, 1974) . . 

Similar provisions exist in. the 'Children's Adver- 
tising Guidelines' issued by the National Advertising 
Division of the Council of Better Business Bureaus: 

' Medications , drugs and supplemental ^ 
vitamins (liquid or pills) should not 
' be advertised to children (BBB, 1975, 

P'^ 7)."V-, . . ^ 

But to clarify the weakness of these phrases, the report to 

the National Science Foundation goes on: 

"The National Association of Broadcasters g-uideT 
lines apply to programs initially designed , for- 
chi I'dren- - that is, tho^se shows which are con- 
centrated on Saturday and Sunday mornings^ Most 
children's viewing, however, occurs during late 
afternoon and' early evening. The 'Children's 
Advertising Guidelines' of the Council of Better 
Business Bureaus pertain to advertising in children's 
programs and programs in which 'audience patterns 
typically contain more than 50% children.'- These 
guidelines also 'apply when advertising is 'clearly 
addressed to children eleven and under,'*' 

We cite these statements -to show the shallowness of the Code 

in its protection for children. 'Almost 90% of children's 

• ^ ■ 23/ 

TV Watching occurs other than weekend mornings. Children 

are seldom in a majority of the audience except on 
weekend mornings (Exhibits I 5 J). Thus the child-related 



provisions of the Code do not apply to almost 90% of \phi Idren ' s . 
TV watching. The NAB has gone^.out its vvTiy to pretend it pro- 
tects children from drug advertising. The Guidelines, of the 
Council of Better Business Bureaus are similarly ineffectual. 

Further evidence of the NAB's '^ionfus ion over its child codecs 
coverage was vividly revealed on February 22, 1977, 'when 

Tom Swafford, NAB'* s Vice President* of Public Relations and 

' . . . 

Director of the Code Authority asserted tO' a Channel '^9 (CBS) 

audience .in Washington, D.C, that children cannot be shown in over- 

the-counter drug commercials. He said that the ads wou-ld not 

pass the NAB Code, and that they would not be aired. He 

continued to a^^sert this position even in the face of evidence 

that the Congesperin commercial cited above Currently was on 

the air in Washington and New York I 

\he masquerade of child protection by the NAB and CCCB 

is not hew. It has been the subject of frequent Congressional 

hearings. In a petition to the Federal Communications Commission 

on April 10, .1975 , entitled Petition for Reconsideration and 

>» 

Redrafting of Amendments to Television License Renewal Form 

o 

o n Child lU^lated Topics for r:xtension and Equalization of 
Restraints on Television Advertising to Children , we cited 
7 6 over-the-counter drugs that we. re advertised on many of the 
top 40 - to lev i s i on pro^^rams watched by children in a three week- 
period. Many had no audio \vai*ning. (This amounts to over 
1,01)0 ovo r - t lie - c oiin t c r diHi^^- cruniiir re i a I s potentially bcint; 
sccMi hy children under 12 in the course of a year's TV 
vva t ch i n^i; . ) *^ ^ 



- 50 - 

We also asked the FTC to remedy such fraudulent 

. ' . . X 

"protections" offered by the NAB in our formal petition ot. 

•April, 1975 entitled '-^ etition to Issue a Trade Regulation Rule. 

Governing the Private R egulation of Children's Television . 

Adve rt ising . ' 

These TRR hearings are tlic only response we have had 

from the FTC on the subject^ Q-iildren continue to see dri'.g commercials. 

IMPLICATIONS FOR ADOLTS 

Rec ommendation : The FTf require 1) that all . - 
categories o-f over- tlie - counter - dru-gs for which 
PDA monographs -stress previous mis-statements- or 
liiis- indications carry some notice that both 7. 
the product and the label now carry a corrected 
mpssage, or Z")., the FTC require a notice that_ 
■ all OTC drug product promotions are changing. 

The massive amount of over-the-counter drug advertising 
on the nation's airways seemingly has invited an electronically 
induced national' hypochondria. In the regular promotion of 
tranquilizers, analgesics and sleeping products for those 
who -ire rcstle.ss at night or nervous the issue -of course 
is that restlessness at niglit may not be an unnatural problem. 
The older one gets, the less one needs sleep. Tension is 
natural under certain provocative fonditions. When one sees 
massive amounts of laxative adverti sementp , tlie suggestion 
is Of a biologica L abnorma] i ty- -an ailment; but as tlie FDA 
monograph authors pointed out, irregularity ^f hp\<c] move- 
ment is not a.-s'i;4n o i' annulment. Tlic p roiiio i i on f many 
products, liar f i cii 1 ar 1 y over television, have made such 
common physical ch;! r a c t c ri s t ! c s aiip.car to be a jirob 1 em . ^ 
As Al ist-a i r- Cool-;e pul it: 
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**The thimg that bothers me most about commer- 
cials is the medical ^brainwashi^'g that the ' 
family gets on television.. It i^ems to me ^ 
that . it , easily outweighs apy lessons in chemi- . 
stry or biology that the child piOsks up in 
s.chool . The body of our knowledge about 
medicinp is fed to us from a very early age 
by commercials--and it^s idiotic medicine. 
Mostly, it's either harmful or useless.*' 



In^' the- case of adults, products that have been adver- 
tised for years over national television will continue to' 
carry the image of being ^'problem, relievers'* even though this 
and other FTC/OTC rules will restrain advertising language^ 
Unless the public is notified that soi^iethi'jig me'arij-.igful has 
brought charige to the product and 'label, the p.ubiic may 
continue to beli^cve all the probhem-related characteristics 

which liav(^ been popularized in the past. 

f ; ^ ' > 

Beliefs in folk remedies raise another, potential vulncr-- 

ability. Advertising of old fashioned "curealls** lent certainty. that 

hi tters , flowers- of sulp.hur, sweeX spirits of 'mitre and a'^^^v^ 

host of such labeled "chemicals*^ real ly have some special 

qualities. 

In 1902, over-the-counter drugs advertised miraculous 
cures : , • 
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SEARS, ROEBUCK & CO., Cheapest Supply 

House on Earth, Chicago, CATALOGUE No. m. 
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Dr. Hammond's Nerve and Brain Pills. 

A BOON FOR WEAK MEN. 



On r jirlt «•. i nrlj, 
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S{» B OXES POSI- ■ 
■ ?5'T0 CURE ANY 



rinrnlii.t: 
s^n-. I,s li'. I 

1 . !• \ II I t Ml 
I - lil t. slMTl i 



!l. >h snft 

t-iA-;-. wii 

Ih nn 



OH^i^SE ^""^ T\ h|rh 
■ ' ■ • ■ > t.*H vufc ln* 
tctiOril. Th'lH ivIM 
rvirt' you if yoij fri'l 
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('.Uhiir. iir .srnsv <»f 
f;iiiiriii-SH fir rii)iil+^ 
tti'ss of sinnmi'li in 
Lir-kln^! firmnc'iS. hr.iMr.rho, !)|iirrliit* nf ryrsUh:. 
Ihp <'y« s. lUTMMM I rrl? .1 l.Uiiy , i»f>«ir iin'innry, i'JiIIIIiu hs. 
I'.usIm . I is^tt i!(!t . I li rt "Uliini:. t'M 1 1 Ji u' nr r u in M liiK" s<'ii - 
mil ni|>i>iiiu ii;itiiN in'.:i.,ion;illv ; ikiI pHa» inii uf 
1 ir'-ii!;i r iuti nf^i;. ridrf f-M-?. |i:Un ati't 



111 It 

■ Xrri 1- -1 



Ml tn rtii •«.! ;iii<| t. t' i. . |i.i 1 1I ii roil ii.l J fn' Imn V iii'Jiiiit; ;in<t wiMrlnrsn of 
tin- jM.*t r liinhs. <lr. i«'^.itii ;iflfr ini'als In?. iii'r\riin Ha';»'f\llm'SH ;U iiiRht. 

:.^iML*U' T i:i t In - Ml' ifji iiiL', :i "uiiHt :iiiL fii'liriK of <I riMil, ;iM ! f soiiu't hliijr A^wf ul 

'is '1 t;i: 1 1 1 ti. 

IF YOU HAVE ANY OF THESE SYMPTOMS 

A !. ? I ,■ ,ii-> t'mv.l.* .ir I s.'v. r.' \nlir trniil.lc Is. lilt. IIAMMdND'H 
.M r.SI-: AMI IIKAIN 1*11, l.S wiil axrr y u Tln'»»<» pUln I)h*« n ro- 

in;irt»:i Jp|r» i-II i-rt' dm |ii >t h i •hi tiiiij vi^'i hi: i In' v i .i Miint In' niiialnl Uy 
nriv ,r.),i-r nicil ; ■ t ri.' i- a i';tr» fi.r li:iiit ii»(iry. sp«i*iii;i("rrhii'\. rilfcjfil swcat-s. 
« ■ ' . I'.t'.-. v.in . |,' ■ ; .1 1 .il<n \ < I H-.I, w "mI^ 11" k.*: <iri»"t!'. }'r*ilii fu«<l I'otly 
<u Iff . I* 1 hi ;. ;%llMnfti! up ! )m« \«-)uiIo 

liM V rM'i li ivMrji {..if, ,i\ "r^ri.jii.'d (\r ilrpn-nsi/il 
t'l yt iiii^; iu;ii»> ii'.'.'lv siii'hl; ..tal nnniQ', 
' ' ' • ■ t i'f ■ !'» 
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BEWAME OF QUACK DOCTOHS 
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II into jmvlnj: n»'»npy 
I'l ni''l ll. '*Iitr >rrvn 

'I I'MI <»f n;,'*. nf 1 tiP inn-.t noli'<l 

< I ti ii^t 'li In (.iTdiitn liHN|.ltTt In for 
III. M. ICS 1. 1. 1- iinit fuli :tnil vj- 
A 1 1 nnt . r< :uifl }ii.iulrir»» ''on- 
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Advertising o"f just a few years 'ago was only a bit 
-fetched: • . ■ 

■Fz''6m Parade Magazine March 28, 1^71 



'^One day it dawned pa mc that 
1 was boring my hu^and to death " 



«n rv«< I, I pmiit «.hrrr yoM iltrt Ukuix yv*ir 

Jina I uai'M hi wy, irvd I f '.li*: • Urw b« wii 
tir jinm'V 'rf mr, loo. ( «*x>\l oW 

(Vii«<t i4tWi Huliara. It wm Ui-i))>le. 

On* day U Jtwni <l on try lh«t 1 <nU Kainf 
wt bu^h«nil to tSf^tS It wm% h^t^ hr 
mo to adovl It-l/'it U l/t^e It 

o/trts S> tW d(iv bo (amo htm\iK> 
CM(U 1 VM fueling i^Jl. U.e<d u>d 
dn>v>y » Juji wvoM Wk at ^ t 

Irieruioa aoMi. the osl^ {Mrt, art , .* 

hk(t I w»jn't r^ii llirrr Aot\ I vrnt 
Idr^^drO tbat I K«i1 10 (io 

inr I UM^ caOf^t Vi> arm. ft 
(Kat Vlvarbt «rai I (MVt haWl 

tJrt tUl mkj 
fIvT n«> a qutci lit Lait »rr4 
. rfvTT were a ciarpi^ evrniup 
wivw I Irh rial I ncrvM N'ivmdn. 
So. OQ t)«w dan, 1 tboi a Vlrmiln 

boa> \rr4^M^ I'D came how. rml 
1 hs*^»\ r-KTir ID {wetty a bttk» . 
Ion Itworin! 

' A!! Cl' V a' ^dM Jim t7»j oottjteg 
bm*' Id a nrr rMcitirtt w^wAan. 
w V> t tail to (scb o( Wa krt motq 



»«kr ii<Vi Id tU-oU ca/ fivil »n br 
biCflh'-r arvl talk Ami a/vr dtfinrr I waa wkW 
a«aLr oou^li 1u \ki vltlftr ) it nv^e llian piil 
\oiA at lrI^%-tMrQ. And (br oOwr day-i: wamt 
tvTB my UiriKUy- Juti »«l fry (ktwxn *tik 
a ftOUi. T he Dole b^^Mi To afm wi(«. . .** 




Advertising of modern-day products continues to Toad 
the public to believe more in a product that it can deliver 
Many believe that an antibacterial soap kills all germs- -it 



* See FTC v. Warner-Lambert in the "Listcrine'' case 
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does not. Others believe that very strong laxatives, some- 
times called purgatives, can "straighten out" an upset 
system. And of course there are. those women who believe- 
that feminine douches prevent pregnancy or are sufficiently 
antibaclcriai to stop infect i on- - they don't. In many 
instances these beliefs or myths were fostered by past 
advertisxAg; the susceptibility of the lay public, when 
combined Kith the en tnasse effect of today's problem-related 

J 

OTC advertising, suggests that those who s.eek to shape OTC 
drug advertising must develop a national awareness that the 
new language for 'OTC' drug labels and advertisements is 
precise, and accurately describes the real conditions for 
which the .new product has merit. 

\ SPECIAL CONSTITUENCIES 

• < 

Re commendation : Any conditions for use and 
"warning be ift .audio and video form so that those 
with^sight or hearing impairments may have equal 
opportunity to understand -the merits and limits 
of the product, and conditions for safe and 
effecl^ive l;^'^. 

Among our constituents are those who cannot hear.' .. 
They live -in normal house's, sometimes with others who cannot 
hear, and sometimes with those who can hear.' Television 
is no stranger.' But any part of the sales message that 



- See Doris Savitch 50 FTC, 828 (1954) 

affirmedlDoris- Savitch v. FTC, 218 F.2d 817 (Zd.Cir. 1955) 
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deuls with conditions of use and contraindications which is 
in soundj.only totally escapes the attention oT such citizens. 
There may be 14,000,000 individuals in the Uni t^d . Sta tes 
with hearing sufficiently impaired to result in an inability 
'to pick up ihe total OTC message. For them, indications 
• for use, contraindications and warnings must be given equal 
highlight in the vi " portion of the message. Equal high- 
lights must include ail those conditions of cuing which 
Dr. Kenneth G. 0\Bryan's remarks related to earlier in- our 
statement. A number of storyboards of commercials reveal how 
subordinated are such phrases as '^Take only as directed,*' or 
"Read the label." (Exhibit^ A, B, C, D, hj 

The Federal Trade Commission took special note of the 
vulnerability of the deaf in its Hearing. Aid hearings. In 
its Statement of Reasons for the hearings, the 'FTC said 
the deaf. are "often particularly .subject to and the' victims^ 
-of- a wide variety of selling .abuses . " (40 Fed. Reg. 26651) 

Dr. Aimee D.,, Leifer, a researcher'^at Harvard.'s Center 
for Reserrch in Children's Television, points out that there 

is good evidence that the comb inat ion o-f audio' -and vi4eo 

* ' ' ■■ 

'messages to children have much greater impact than messages. 

25/ ■ 

using only one technique. , . 
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The nation's blind apparei^tly "watch'' a great deal 
of television. The, National Federation of the Blind suggests 
that the blind are really like all the rest of us, and that 
television's plots often do not require sight to be under- 
stood.. But for those with impaired eyesight, any instruc- 
tions for use which are shown visually but are not backed up 
by an audio message effectively conceal critical facts. The 
blind also do not have reference to the label instructions 
by themselves; they can not read pacV ige inserts . While they 
may often turn to their sighted friends' for a reading of 
the instruct ions , it is probable tjiat much of. the knowledge 
they hold of OTC drugs stems from airwave communications . 
Thus audio completeness of 'Communication becomes extremely 
important. Not many over-the-counter drug commercials have , 
audio indications for use or warning instructions. Radio 

commercials often omit the whole subject, (Exhibit FTC#5, 

*■ 

and #30) : ^ 

It is obvious that adults with reading disabilities would 

gain when conditions for use .and warnings are in both video 

and audio as over-the-counter drugs are advertised over 

the air. . ' ' , ~ ■ ' 

There is ample research ^ which indicates the high degree 

of learninp which takes place among the not fully educated as 

26/ 

they are exposed to repeated tape and film messag.^s. 
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SUMM ARY 

• Over-the-counter drugs are changing, in their 

" ingredients and in their labels; the Food and 
Drug Adin'inist ration/ s timetable is very different , 
from the Federal Trade Commission's timetable; 

• The public is probably unaware that the changes 
are occuring and that the changes are meaningful; 

» The public probably is unaware that the proposed 
FTC Trade Regulation Rule on Over- the-Counter 
Drug Advertising will' bring substantive change to 
. those advertisements; ' . ' 

• Advertisements are not just highly visible labels^ and 
the language of one may not be exemplary for the other; 

' at the same time, labels are .frequently shown in 
advertisements; . . ^ 

• Advertising of OTC drugs is big business; the public , 
is unaware of the sophistication of the typical 
commercial on television; children, illiterates, the 
deaf and the blind see a great many OTC drug commercials 

• Commerc ials on television can highlight parts of a 
message ; certain words can become regarded "^as good 
;nei'el>' through repetition; advisories can be 
subordinated; " ■ 

.59 
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o Alternate language to that in the FDA monographs - 
may be, necessary for general public understanding; 
the FTC needs to provicie a mechanism to weigh such 
alternate phraseology; , 

■; 

j 

• The FTC must address itself to the grey area of 
adjectives and qualifiers for OTC drug messages ; 

• The FTC, TRR on OTC drug advert is ing needs amendment 

and change to be effective. ■ 

A. ^ ■• ■ 

CONCLUSION 

'■• wc hypothesize that f amil iari ty with a label in a tele- 

vision commercial, particularly if it is unfocused as to some 
of its critical content, inyites contempt or dis interest 4.n : 
the label when the viewer finally h"as an opportunity to 
absorb the information at hand. If this concept does occur--, 
the prospective purchaser, previously persuaded that the p.o'- 
duct is worthy and useful, will not be led by the commercial 
to' appreciate the strict new verbiage laid down by an FDA 
monograph unless major reform of OTC drug advertising occurs, 
particularly in television. 

Many of the arguments raised in this statement can be 
explored by competent behavioral research.. The real impact 
of advertising using the" PDA approved language should be 

00 
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tested, if only to provide a basis for judging alternate 
phraseology which sponsors may want to offer in court, 
challenges. The FTC should have an on-going capability to 
judge the balance in product advocacy vs. indications for use 
and warnings. It also should have a contihuing ability to 
weigh the utility of ^varnings , particularly to children.-- 
To. carry out these responsibilities, and to honestly evaluate 
alternate messages submitted by sponsors, we' suggest the 
Congre^ss strengthen the research arm of the FTC, and improve 
the agency's understanding of the public's comprehension of, 
advertising messages. 

Thev very revision of the contents and' the label by 
FDA- will be considered by some to sanctify the product. If, , 
the Federal Trade Commission goes through this massive Trade 
Regulation Rulemaking process, the auvertising slogans and 
depictions will be -further sanctified; the drug industry will , 
be certain ^to point out quickly to the public that major 
governmental reviews have attested that both the products 
and the messages are warranted for all concerned. 

Because, of this sanctificatioa, because of the reforms 
that have actually taken place in the products and the labels, 
and because the public has been misled in the past by unbalanced 
advertisements for innumerable over-the-counter drug products 
which resulted in unfair and deceptive practices on the. consumer 
we believe the following amendments and modifications to the TRR 
should take place. i 
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TECHNICAL RECOMMENDATIONS ,. 
.,We propose an interim statement be placed in all ' . 
over-the-counter dz-ue advertising upon finalization of this 
particular OTC drug advertising rule. The interim statement 
would be terminated category-by- category when the FTC's 
accompanying TRR ,on warnings for a ^particular ca.tegory is 

finalized: . 

Therefore we suggest: 

§450. 1 (c) ^ . , 

^All advertisements for over-the-count.er 
drugs shall state upon adpption of this 
rule: ; 

1 The government , is reviewing non- 

\ prescription drugs, labels and 

advertisements. As some are changing, 
.read the label directions carefully. 

In addition, to implement the aforementioned discussion 

the final Trade Regulation Rule at issue should be amended to 

include the following points:' 

■ M5.Q. 1(d)(1) " ... 

No over-the-counter drug commercial may be 
shown before 9:00 p.m. within or near a 
national television program when there is 
reasonable expectation the- audience under 
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12 (twelve^ years of age exceeds 2,000,000 
or 50^0, \vhi(:hever is the lesser, unless an 
effective warning against use by children tliat 
is comprehensible to chi Idren over four yerrs 
o t' age is inc luded . 

(2) , , ' ^ ^ • ■ 

No over-the-counter drug commercial may. be ^ 
shown within, or near a television program 
. aired primarily under local cor.t"^^ol if the 
audience under 12 (twelve) years of ag^ 
reasonab 1 y can be expected to exceed 1 0 ^5 of 
the locally available TV households according 
to A. C. Neilse'ri or Arbitron in that market 
area. , ' . 

§450. 1 (e) , . 

Any advertiser wiio can provide behavioral science 

documentation • which substantiates .that alternate depic 

tions, graphics or phrases to that language 

set forth in the FDA monograph is ei ually or 

better comprehended by the lay pub 1 ic , 

including individuals of low comprehension 

under customary condi t ions of observing 

advertising, shall have a'right'of petition 

to an Advertising Review Panel of behavioral 

science peers chosen by the FTC _from a roster 

of -accredited professionals. The. panel shall 

submit its recommend;i ' ion to the Bureau of 

Consume r Protection . The Bureau shall then 

make a de.termi nat ion whether the message may 

be accepted for l.-^ter use in the public media. 

§450. 1(f) (I) ' : ' - 

r 

Conditi'ons for use and warnings must be in all 
OTC .'drug ■ advei't is i ng . ^ 
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■f2) 

No part of an advertisement for an ov^er-the- 
counter drug may declare the conditions 
of usage , wa rn i ngs o contraindications , or 
of any change of ingredient , label or 
advertisement status in any position or condi- 
tion vvhich subjects such message to, an inferior 
position (when seen, heard or absorbed by(^ 
the public to that portion of the message 
which stresses the label , package or product 
in an affirmative manner. All such usage, 
warning ot contraindication or change of 
stat..u? messages on television shall be simul- 
taneous in both audio and-video. 



Note: Profe 



Professional oral testimony pertinent to. the above 
remarks may be presented by the National Center for ■ 
the I-aw and the Dea C , a representat i ve of the bl ind , 
and Dr. Charles Atkin. 

As th i s - ftocs to press , a number of storyboards and . 
k intscopes are in transit. They will be included in t-he 
L'xhjibits,, and linked to the appropriate argument, in 
a c'over letter to- all interested parties. The kines- 
copes will be on file at ':he FTC, and will be viewable 
at * the office of the Council at 9 AM on M^irch 11 5 14. 
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.EGAL RHSPONSIBILITI£S 

r 



Both the Federal Cbmmunicat ions Commi ss ion and the 
Federal Trade Commission have obvious rer.pons ibi I'i t ies to ^ 
protect those v;ho have communication disabilities. Children 
are first among these. " Those- with othei: commuiiicat ion prob- 
lems also warrant special' government attention. , We here 
repeat the arguments made in behalf of chil^dren in the Food/ 
Nutrition Rule hearings; we add legal -ci tat ions undergirding 
protection for the illiterate and those with Hearing ^;nd 



sight .impairments 



As a starting premise we note that most commercial law 
is based on the concept of a reasonably, prudent consumer 
interacting with those who sell* But children, al^nost by ■ 
definition, are reasonably imprudent. Thus in a commercial 
transaction .special precautions must be taken to avoid an 
unfair or deceptive practice. 

With, younger children tl^e very existence of a- 

< ■ 27 / 

commercial's selling intent may not be understood. — 

The Federal Communications Commission in its 1974 
"Children's Te levi s ion Programs --.Report anc^ Policy State- 
ment", a document which reflects four years of consideration,' 
stronL^ly set forth the Commission's concern with advertising 
seen^ by children; — ' 
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30. Traditionally, liowever, the Cor\i- 
miijsion has not attempted to exercise 
dlioct supervision over all types of ad- 
vertlsinR ab;ises. Since the Federal Trade 
Commission has far greater expertise In. 
and resourcf-s for, the regulation of false 
or deceptive advertising practices, the 
FCC has largely confined 4ts role In this 
area to notifying st:ition.s that the brond- 
ca.st of material found to be false or de- 
ceptive by the FTC will raise questions as 
to whether the station Is operating In the 
public Interest. See Public Kotlce entitled 
•'Licensee Responsibility with Respect to 
the Broadca.st o,f False, Misleading, and 
Deceptive Advertising. FCC 61-1316 
(1961): ''Consumers Association of D.^*- 
trlct of Columbia." SU FCC 2d 100 (1971) . 
We do not believe that It would be aupror 
prlate to change this policy at the present 
time. The Federal Trade Commission Is 
currently conducting Inquiries Into ad- 
vertising practlcs on children's programs 
(FTC Pile No. 7375150) and food adver- 
tising '(F.T.C. File No. '33?:<054) Which 
■ cover many of the advt .Using practices 
objected to. by the parties -before the 
Commission. In light of the actions of the 
•pre, we hav« chosen not to address some 
of these specific promotional practices. 
On the basis of this proceeding, however, 
we are persuaded that an examination of 
>, the broadcaster's responsibility to; chil- 
dren Is warranted In ' the areas of the 
overall level of commercialization and 
the need for maintaining a clear sep- 
aration between programming and 
adverHsi«g.- — • , " 



34. if our policy against overcom- 
merclallzatlon Is an Important one, and 
we belleVe that It Is, It Is particularly 
important In programs designed for ^ 
children. Broadcasters have a special re- 
sponsibility to children. Many of the" 
parties testified, and we agree, that par- 

-reticular care should be taken to insure 
that they are not exposed to an excessive 
amount of advertising. It Is a matter of 
common understanding that, because of 
their youth and Inexperience, children 
are far more trusting of and vulnerable 
to commercial "pitches*" than adults. 
There Lb, In addition, evidence that very 
young, children cannot distinguish con- 
ceptually between programming and ad- 
vertising; they do not understand that 
the purpose of a commercial Is to sell a 
product- See Report to the Surgeon Gen- 
eral, •"television and Qrowing Up: Tlic 
Impact of Televised Violence," Vol, fv 
at 469, 474 (1970) . Since chHdren watch 
television long before they can read, 
television provides advertisers access to 
a younger and more imp)*es^Ionable age 
group than can be reached through any 
other medium. See "Capital Broadcast- 
ing Co., supra," at 585-6. For these rea- 
sons, special safeguajrds may be required 
to insure that the advertlsizig privilege is 
not abused. As the Supreme Court 
stated, **[IU is the interest of youth-^ 
Itself, and of the whole community that 
children be ... . safeguarded from 

' . abuses." "Prince v. Massachusetts." 331, 
U.S. 158, 165 '1943V 
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While defering to the ?TCf on advertising cpnt^ent^ the FCC made, 
some pointed comments on the role , television shouJ.d play vith 
children. The remarks' we' a primarily aimed at progreunjJiing, hut 
obviously carry over into the general commercial area. 



IG. As wc have rccogiii/.cd. broad- 
ca.^ters have a duty to serve all substuii- 
tiiU ftiul Iniiwrtant Kroxij>s In their com- . 
muiiiucs. and children obvio::sly repre- ' 
n-nt sMch a proiiiv l'^^I Lhcr. becniise of 
thvir ininiiitm-lty and thrir spct-ial needs, 
tiiildun rrciuirc ijroK'.anuu'lnK designed 
i in"i-ihi-aJly for ihein. Accordingly, we ex- 
pcv L tck?vlj*io,n broadca,^lcrt; as trustees of 
u Viiluable public resource, to develop 
H!id pri>cnt prot; ranis which will serve 
tho muque needs of the child, nudienee. 

17. As noted above, the federal Radio 
Cc>nH;u::.ion and tiie federal Communi- 
catic-ns Coniniibsicp have consistently 
inaintalne<l the position that broadcast- 
ers have a responsibility to pronde a wide 
ranfje of diCferent typed of programs to 
sc'rvr their comnuuuties. Children, like 
adults, have a variety of different needs 
and haerests. Moj^r. children, however, 
hilfk the r.\perience and Intellectual so- 
ph,i>tlcation to enjo^* or benefit from 
much Oi the n»>n-entertainmrnt inaterUd 
br()adcai«t for the general public. We be- 
lieve, therefore. tluU the broadcaster's 
public sri'vlce obllpatinn includes a re- 
si)OnMb:lity to provlr'e diversihed pro- 
Kranuniug deslgr- -1 ■ meet the vpriod 
net'ds and Interest of tfie ehild audience. 

US. In Uds rcRArd. educational or In- 
furnvational ))rogr!Hunung for children Is 
of particular Importance. It seems to us 
that thr? use of television to fiutlier Uio 
cducaiionnl and cultural develoj>ment of 
Anierica's children bears a direct rela- 
tlon>hlp to the lirrrLsce'.voblif::ation under 
the Conununicatfons Act to oiKTntc In 
the "public Interest.*" Once these children 
rciu-h tlie age of elfrhtecn years ti^ov arc 
ex pec tod to participate fiiliy* ^hc *- 
tion's democratic process, and., as one 
cornmentat if hp..s stated: 



t'dirfri\vr6nr'ij^''i^nntfi"]fn^ i^o uitfmpi i 

[A.t so liiftTtu ftiul cuillvutc ihe mind Mid wlU j 
f)f u cUU*>en U^ttt he Hhall huvc ihc wl.sclorn. j 
tlic mdvpenclcncc. and. therefore. t>»e dlgnliyj 
of a j^ovrrmng citljren. I-Ycctloin oi* cducuHon' 
l.s, thus. R.s V.C ikU rccc^'nlzo. a l)ur,lc pnivlulA^^ 
m Ihc p!t\m\lii« i>t a- Irrc sodoty. A, M.'?lklc- 
jolui. Tho Firiil Ainci'.dnicnl In an AbsuUito, 
in \'JG\ tinprcnu' Co\irl Ucvlcw.245. 257 (Kur- 
larid rd ); sec gcnmiUy Urcnuaii, Tho 
p-rn-.o Court ivncl Ihc Mctklcjohn Ii\lcrprrti\- 
tln^^ ll^c Firsl Anu-ndmciit, 7u I£i\rv L. Kov. 
I (i9G5).» 

Wc believe that Uic medium of tcTevi-sion 
can do much to contribute to this educa- 
tional effort. 



•In the word.s of Ihe Supreme Courl, "(i^l 
UtMntHTuLlc »oclety rwts. Tor Ito coiuunmnoo, 
ui>oii ilie healthy, well-roundod growth of 
S^jving people into full maturity aa cltlzcna, 
with all that ImpUca," Prlnw "TMfUieachu- 
sctta,3ai U.S. 158. 108 (1043). 




I 
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When it came .tojielping the FTC in these regards, . 
though', the FCC proved to be a paper tiger. The FTC at 
one point sought the airing of educational commercials. The 
FCC opposed them. .When this Council, CCMM, recently sought 
to balance comm.ercials. wit!i information about their tech- 
niques , vthe FCC rejected our petition. Thus it seems clear 
that the FCC has declared children to be vulnerable, but 
that, in advertising the FTC has the prime rr!spons ibi 1 i ty- .. 

The FTC has a clear mandate to protect children. 
Ex-Chairman Lewis Engmah recognized this ii his testimony 

. . ' - ^ 

before the Senate Commerce Committee, FTC Oversight, 

March 14, 1974. He said: . ■ ■ ^ ' ■ ' 

I think that the law historically has recognized . 
'that children, are treated differently. There 
^are different standards , standards that are 
applied with" respect to -criminal prosecutions, 
with respe.ct to our whole juvenile court system, 
and with respect to a host of othet areas in ^' 
the la^w. 

Because most of the advert is ing . to which children are 
exposed comes through licensed television communication;, 
the legal rights of children face examination from several 

quarters. ^ • - - 

We have reprinted many of the most pertinent aspects 
'of FTC decisions on previous pages of this testimony. The 
principal cases seen to be: 



.' Prince v. Massachusetts, 3^1, U.S. 158,168 
(1953) 

Capital Broadcast ing. Co . v. Mitchell 333 F. 
Supp 582,584 (1971J; aff^d 405 U.S. 1000 

- 7 -Topper Corporation, 21 FCC -2d. -148 -(1969) 

American Broadcasting Co., 23 FCC 2d. 132 (1970) \ 

It is interesting to note -that among comments filed 

on the FCC ' s "Children's Television Programs -- Report and 

Policy Statement" in 1974, broadcasters had very specific 

views about the responsibility of various Federal agencies. 

In a footnote to a paragraph summarizing certain industry 

practices, the FCC states: 

In this regard, it should be noted that to the^, 
extent bYoadcas ters ag.reed that government inter- 
ventiori In the realm ofv advertising was appro- 
priate at all, they considered the Federal Trade 
Commission to be the appropriate agency to handle 
this function. Some licensees thought the FTC 
was over zealous ;-nonc of them considered it too 
timid or inadequate to the task . ' •> 

It must also be noted that the FCC 'had a rather 

narrow interpretation of children's programs defining those 

as when children were in a majority of the audience- -and 

thus the question of protecting large numbers of ^hilaren in 

an ^audience when^ not a majority still had to be addressed. 

The FCC's policy statement acknowledges children's need for 

protection from certain advertising practices, but defers- 

most responsibility to the I'TC. 



0 ' 
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As to th • FTC ■ own re sponsibility in regard to . • 
children as pcirt of the general public, a number of cases 
seem pertinent. The Commission clearly stated its spec'fal 
concerns 'for children and , advert i s ing (even of an "adujt" 
product! in 1 tS "Statement of Basis and Purpose of Tr^de 
Regulation Rule 408" dealing wit/h cigarette advertising. 
The Commission said: / 



*** 'T)hroughout the I'aw in "general and 
under section 5 .of the Federal Trade Commission 
Actl in particular, ■ it has been recognized 
that minors constiti,ite an especially 
'■ vulher'ablc and susc)feptible class requiring 
spejcial protection /from business practices ■ 
that would not be linlawful if they only 
imvolved adults. Accordingly, a marke^ting 
practice, directed! in a substantial part 

toward minors, that interferes substai/t lal ly 

and uiijiistit" lably'with their freedom 6f 
buN^ing choice is an unfair or deceptive act 
o.r Ipracrice even Jf it is not especially 
» pernicious as to rldults. 

A more comprehensive review of pertinent !■ FC cases 

bearing on this Rulemaking procedure can be found in the ' . 

- \ . 

Appendix. ' \ 

An obSL-L-nity re 1 a t ed' c aVse also stressed that children 
were to be considered even i.f t\hey were not the Tsajority group 
to be a free tea. ^fee ^ii. iliib e rj^ v\ New York, 590 U.S. (1968). 
Ihere are other cases tha\ primarily deal with the 
•' -ssucs raised hy certain groups' Vu ] nerab iT i t i cs . The .I'TC 
recognized i ^ s ; respun s j b i 1 i r i es to\ the deaf in the recent 

; ■ \ 

\ ■ . 

\ 
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learing Aid rulemaking. As part of its Statement of 
Reasons the FTC recognized the deaf are ^'often particularly 
subject to and the victim of a wide variety of selling 
ab'uses.'* " (40 Fed. Reg. 26651) 

In regard to vulnerable groups in general the courts 
recently have held that the elderly warrant special protec- 
tions since they are less able to move around. 

Va. State Board of Pharmacy. v. Va . Citizens 
Consumer Council, 44 U.S. L.W. 4686 (May 24, 
1976) 

In regard to those with language communication diffi- 
culties the FTC in a consent agreement relating to the 
advertising of cigarettes in a Spanish language area (Puerto 
Rico) required that warnings be in the native torigtie . 

From the standpoint of the FDA and its power to back- 
up the FTC in such matters we/refer to Alb^-rty Foods Products 
V. U. S> 185 F 2nd 321; Ninth/ Cj rcuit 1950.. In this instance 
the courts held that the FDA had the power to seize a product 
because the advertising suggested far more than the product's 

'4 

label, and hence misr^presonted the product." FDA's power to 
seize when an advert iseiiicn t departs from ^a label's strict 
language gives the Federal Trade Commission a much stronger 
hand in establ ishing proper diug advertiser practices. 
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i'.xhihit. L shows ohild in a dmag commercial. 
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AjJ oxhjV^itr: r.Viwv/ nse i-f an advisory message v/'-jch does 
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EX HIBIT L IST 



Exhibit- A;^ 
Exhibit A 
F„Khibit B 
Exhibit 
-Exhibit- C - 
Exhibit Cx" 
Fixhibit D - 

sinuses') 
i;;diibit H - 

taking at 
ILxhibit' G - 
Exhibit Ilj- 

( f reedom 
Exhibit 112- 
lixliibit 



-Dristan Nasal Mist- -Three Handkerch s c '. • 

-.Aimcin--Your Body Knows (diagram) 

-.•\nacin- -Arthritis Pain- - (woman making i)ed- -diagram) 

-Momentum- -Man With t-luscular Backache- -(diagram of musclc)--- 

-Dr.LStah--Hayrever-- (woman and chr'! on bicycle) 

-Contac--Tnis is Pollen-- (magnifio.' pollen) 

-Dristan Nasal Mist/Vapor Spray- -C'. :gested man (diagram of 

-Bayer Asinrin--'niQ First Signs of a Cold-- (different peoi>i.: 
different times far different a uients) 
-I)ristan--It's Plu Season • . 

->\nacin- -Grandmother's Arthritis on Sarah's Christening Day- 
of movement chart) 



It's the ...sort of pa i ; that... 



Excedrin- 
Summary 

P.xhibit J --Neilsen Rating . ■ • 

IXiration Nasal Spray-- (2001 bp? .'e Odyssey-- ITie Big 12) 

-Congespirin-- (little boy h.;s ••ra ;'fles) 

-Nytol- -Bright Eyes-- (woman u m^n doing 'jmrnercial- -yawning) 



Exhibit 
Exhibit 
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K -■ 
L 



Exhiliit M 
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